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_ MEMORANDUM FOR: Chief, FE Division 


SUBISZCT: | Reimbursement of Parking Fees - 
Detailed Military Personnel 


1. A recent decision of the Comptroller General, 
41 Comp. Gen, 475 (1962), has held that members of the 
- uniformed services may not be reimbursed for the actual 
costs of parking fees incurred in connection with the use of 
_.. @ privately owned vehicle in transacting official bualness In 
and around thelr regular duty atation, FE Division has 
queried this Office regarding the effect of this opinion on | 
military personnel serving with the Agency, 


2. We do not feel that this decision precludes 
25X1A = implementation of hich sets forth Agency policy 
regarding military detalls. atates that ". . .detalled 
25X1A  - military personnel may be authorized, at the discretion of 
this Agency, travel, transportation, and other allowance 
entitlements of civilian personnel, ..." Accordingly this. 
Office would have no legal objection to an administrative 
decision, based on this regulation, which would allow 
reimbursement of parking fees to military detaila. 


Office of General Counsel 
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‘MEMORANDUM FOR: Deputy Director of Central Intelligense 


THROUGH: Depety Direater (Support) 
SUBJECT: ‘MeLean Fire Department, Ine. - Contract 


1. ‘This mormmovandaza eentains @ recommendatica in para- 
graph 6 for approval by the Deputy Director ef Gentral Intelligence. 


2. The attached contract for ambulance corvice (Tab A) is 
brought forward for your informatica and Sppreval in view of the. - 
congressional interest (Tab 5B) in this matter aud the genoral problem 
of public velatiens. _ ; 


tien of such ambulance on a 24-hour basis. Further review was 

made to see whethor a more economical method ef providing service 
could be arrazged. MaLean Fire Department, Int. has been respond. 
ing to calls for ambulanco eervice, but this is on a strictly voluntary 
basis as they have no obligation to previds such service and could 


. ‘wefase it at any me with no recourse cathe part of the Agéney. 


This remeves oze ogcential clemant of dependability. 


4. The attached contract for a modest foe requires them te 
provide the service as roquirad by the Agency. This then provides 
the service at a cost far leos than the acquisition and operation by 
the Agency of {ts own ambulance. AIC has’s similar problem at 
its Germantown inotallation. Tho local voluateer groups are not 
equipped to previde what is noodsd so AEC has acquired a ‘surplus" 
ambulance frem the Department of Defanse and koepe drivers 
availstie on a 24-hour basis. Maintenance is performed by the 
General Services Admizistratica. While this dees not shew any 


6. 
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FOIAB5 
direct expenditure of funds, nevertheless the cost to the Government 
is inherently greater and AEC has informally told us that they would OGC 


prefer a similar contract method if it were available, 


6. I recommene that the attached ¢ontract be implemented. 
_ LAWRENCE R. HOUSTON 
General Counsel 


The recommendation in 
paragraph 6 is approved 


MARSHALL §S, CARTER 
Licutenant General, USA 


ners 
Deputy Director Date : 
OGC:LRHijeb- 

Distribution: 


O-C/ Logistics Services Ervisten/ OF via DD/8 {w/atts) 
1-DDCI w/o atts 
1-ER w/o ats 

1-DD/S w/o atts 

1-C/ Medical Staff w/o atts 

leD/ Logistics w/o atts 

1-CLA Safety Officer/O8 w/o atts 

1-OGC/ LC w/o atts ; 
1-OGC/OLw/e atts CS. / 
1-OGC w/o atts 
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11 JAN 1963 


| MEMORANDUM FOR: Assistant SSA-DD/s 


sussect; 29X1A 0 | cam for 

Shipment and Storage of Household 
Effects in Excess of His Weight 
Allowance. 


‘ 1, This will confirm our discussions. regarding the 
subject claim, - a , 


. 2. The proposed memorandum for the DD/S, returned 25X1A 
herewith, recor:mends that the full amount of 
claim for shipment and storage of household effects be approved 


eee to the advance authorization requirement of 


3. The attached file indicates that the storage expenses __ 
claimed resulted from the extra weight and protection of some 25X1A 
valuable crystal and rare books, [L) defines allowable 
storage expenses and provides “Special handling and additional 
protection for articles of unusual value will be at the expense of 
the employee unless the authorizing official determines that it 
would be inappropriate to ship them", [t~—“(#W*iL hich nt 25X1A 
request a determination from the authorizing official that it would 

¢ inappropriate to ship his articles of unusual value, 

4. Itis my understanding that even if he had received 
advance authority for special handling and additional protection FOIAB5 
for his articles of unusual value, he would still have exceeded OGC 
the weight allowance fixed by re ulation for his grade and dependenc 


‘ 
¥ 
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SIGNED. 
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MEMORANDUM FOR: Deputy Director of Central Intelligence 


SUBJECT: TDY Per dlem for Dependents 


I. ‘This memorandum contains a Fosanunendation submitted for 
the ere of the Depsty Director of Central Intelligence. Such 
recommendation is contained in eee 4. 

2. Ina number of cases it is necessary or desirable, in orderir 
an employee to his eeuasanent post of assignment abroad, to assign him 
to brief periods of camneress duty at one or more points en route to his 
PCS point ‘ad in some instances this necessitates travel by other than 
the most direct route. Similar needs arise upon transferring an erapio} 
from his permanent poat of duty abroad to one in this country or to anot! 
one outside the United States, In these cases his dependents usually 
accompany him. To require the employee to bear the expenses of his 
dependents during these periods of temporary duty appears an unreason: 
‘pueden, The problem is particularly apparent at this time because legi 
enacted in September of 1961, implemented byaa Foreign Service regula 


in August of 1962, ‘granted such authority in the case of Foreign Service 
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travel. Thus, the contrast between miaReyS e ues to Foreign Service 


pernonnel and those ofthis Agency presen{ 


problems. Specific legislation eimilar to that now available to the Foreign 
_ FOIAB 
Service is included in the CLA bill now with the Bureau of the Budget which 


is intended for submission to Congress ia the very near future. OGC 


4. Accordingly, it ie recommended that you approve the attached 


regulation to accomplish the foregoing. 


L. K. WHITE 
Deputy Director 
ri (Support) 
Attachment . 
CONCURRENCES: 


. 


There would be no legal objection to a determination by the Director or 
Deputy Director as recommanded above. 


LAWRENCE R. HOUSTON 
General Counsel 


es aes 
cubic 12. ia 


Date 
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‘The recommendation in paragraph 4 is approved. 


Marshall S. Carter 
Lieutenant General, USA 


Date | _ Deputy Director 
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MEMORANDUM FOR: Mr. Houston 


SUBJECT; | Drainsville Independent Force - 
Hatch Act ‘ 


= 1. On 16 January 1963, 1 called Clive DuVal, Esq., who, 

a according to the press, is Chairman of the Drainaville Independent 

| Force, for purposes of learning more about this movement which 
could have possible Hatch Act implications for Agency members. 


Force - a Movement For Responsible County Government''is a 
non-partisan political organization organized for the avowed pur - 
pose of inducing responsible persona, regardless of party label, 
to etand as candidates for various county offices; and that the 
immediate objective is to elect an individual, from the Drainsville 
District, as a member of the Fairfax County Board of Supervisors 
in the forthcoming November election. 


q 

1 
: | 2. DuVal advised that "The Drainsville Independent 
a6 


3, Concerning the participation by Government employees, 
DuVal stated that the Hatch Act problem had been considered; and 
that "they" were of the opinion that, as residents of the Washington, 
D.C. area, such individuals were not precluded from engaging in . 
this type of local self-government activity. (This is probably 
true, See Civil Service Parphlet No. 20, entitled Political 
Activity, dated November 1961, at page 16), He stated further 
that he intends to confirm this position by a letter to the Civil 
Service Commission, In the meantime, he plans to talk with Mr. 
John Massey, Commission Chairn.an, whom he knows personally. 


4. For our information, DuVal is to send to my home 
address a copy of the organization's charter. 
7 OEE OU ; 

*' §, Meanwhile, ] an: attempting to obtain from the Com- 
mission a copy of its ruling dated November 10, 1949, which 
approved active participation in local government matters by 
Federal employees who are residents of Fairfax County. 


16 


mie? iA 
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MEMORANDUM FOR: Deputy Special Support Assistant 
ta the Deputy Director (Support) 


SUBJECT: Providing Agency-owned Furniture 
to Employees for Use in Private 
a Quarters Overseas 


q i ; 1, We have been asked whether there isa lega) bar 
to the issuance of Agency~owned furniture to employees for - 
use in private quarters overseas, when it would be In the 
beat interests of the Agency to do so. 


2. Bureau of the Budget, Circular No. A-15, 
paragraph 6c., states in part: 

5 
“Furnishing may be provided in non-Government 
quarters at specific locations where the head of the 
agency determines that provision of furnishings is _ 
clearly advantageous to the Goverrment, after giving 
consideration to factors of overall economy, equity, 
and rnorale. 


Since the reduction of shipping weight allowances 
for transportation of furnishings, household goods, and 
personal effecta is necessary to effectuate the savings 
comtemplated by these regulationa, agencies should 
specifically provide for such reductions when fur- 
nighings ave provided, " 


3. A copy of the circular ie attached. 5X1A 
25X1A _ SIGNAD 7 
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MEMORANDUM FOR THE RECORD 


va 


SUBJECT: Definition of Dependents 


| 25X1A- 
REFERENCE: Memorandum for Chief, Regulations Control 
Staff, dated 21 September 1954, rel___ d= 
25X1A 


- 


1. as FE Division, informally requested a 


ruling from this Office as to whether his grandchild could 


me 25X1A qualify as a dependent for overseas travel. The child in question 


at is the son o daughtex whois divorced, The child _ 
4 O5X1A has am lived in the household and is totally dependent. 25X1A 


on for his support. 

2. Inthe reference the DD/S stated that the Agency FOIAB5 
should make provision to facilitate relief in cases where the 
dependent in question does not qualify as a dependent according OGC 


to regulations but is actually a bona fide member of the employee's 


3. I informed si Deputy SSA/DDS, that this 
Office would concur in any action granting dependency status to 
the child in question, 


Office of General Counsel 


OGC:FID:kma (28 Jan 63) 20 
| Distribution: 
Orig. - Subject Vi 3 


1 - FJD Signer &< Chrono. . ; real 


25X1 Approved For Release 2005/07/12 : CIA-RDP84-00709R000200050001-5 


Next 1 Page(s) In Document Exempt 


Approved For Release 2005/07/12 : CIA-RDP84-00709R000200050001-5 


Approved For Release 2005/07/12 : CIA-RDP84-00709R000200050001-5 
4 February 1963 


MEMORANDUM FOR: Chief, Benefite and Counseling 
Branch, Office of Personnel » 


SUBJECT: Statement Concerning District of 


Columbia, Maryland and Virginia 
Tax Requirements 


Herewith the statement concerning Mistrict of Columbia, 
Maryland and Virginia tax requirements, for distribution at your 
meeting tomorrow. You will note it is in very general and ele- 


mentary terms, and I hope this will be useful. 
: f\ 


Assistant General Counsel 


Attachment 


_ OGC/RHL:cdk (4 Feb 63) 
Distribution; 
Okl + Addressee w/orig & 4 of att 
1 - Taxes 4 w/att 
1 - RHL Signer w/att 
Chrono w/att 
- Cire. w/att 
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SOME GENERAL INFORMATICN CONCERNING LISTRICT OF COLUMBIA 
Raina LAND AND VIRGINIA TAX REQUIREMENTS 


|. INDIVIDUAL RESPONSIBILITY _ 
| It is important that each employee under stand that it is his--———--- 
responsibility to determine and discharge his own tax obligations. 
Information and sasistance from the Agency does not relieve him from _ 
making hia own inquiries and. sit etving himeelf that he la complying 
with the applicable tax laws. He ies consult private lawyers ifhe | 
desires, and of course the tax officials of the jurisdictions concerned, 
df there are. security or cover: considerations, he should consult first 
with the Office of Security. _ 
Ze AVAILABILITY OF INFORMATION 
infoeriation may be obtained by calling or writing: 
(a} In the case of the District of Columbia: NA $-6000, 
Finance Office, Revenue Division, 300 Indiana Avenue, Washington 
(b) In the case of Maryland ST 3-6630, Maryland Tax Offt 
1319 & Street, Washington, D. Cus 


(c) In the case of Virginia: CR 3-2000, x-312, Fairfax Cou 


Courthouse, Main & Payne Streets, Fairfax, Virginia. 
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3, FORMS AND INSTRUCTIONS 
The usual form to be filed is: 


{a) In the case of the District of Columbia: Form De46 


or D-40A; re re Sees eres 
(b>) Im the case of Maryland: Form 502 or 505; 
(c) In the case.of Virginia: Form 760 or 763. 


Inetructiona to assist in completing the Form are obtainable from 


| the above addresses. 
| 4, DATE TO BE FILED © 
4 | The seturn for 1962 rust be filed: 
1 (a) In the case of liaryland, by 15 April 
: (b) In the case of the District of Columbia, 15 Aprils 
(c) In the case of Virginia, by 1 May. 
For those persons who muet file an estimate ee 1963, the estimate must 
be filed by ‘ies aoe dates. | 
5. WHO MUST FILE 
Each resident nieeting certain minimum income levels must file. - 
(a) In the ces of the District of Columbia, every resident 
who receives $1,000 ox more gross income in 1962, if single (or 
married and not living with spouse) or who eecetebe $2,000 or | 
more combined gross income if married and Iving with spouse 


25 48 


fos 


Approved For Release 2005/07/12 : CIA-RDP84-00709R000200050001-5 


must file a return; 

(b) In the case of Maryland, every resident must file a 
return if he has a gross income of over $300 a year if aingle (or 
married and not living with spouse) or over $1,600 a year if 
married and Mving with spouse or if combined income of husband 
and wife exceeds $1,600 per year} | | 

(c) In the cage of Virginia, every individual married or 

_ unmarried who had for the taxable year a gross income of $1,000. 


or more muat file a return. _ 


A femtaant is a person whor- 

(a) eink eins a place of abode within the state for more | 
than 6 months in the case of Maryland and Virginia or for more 
than 7 months in the case of the District of Columbia; 


wo 


OR 


semen imme neeneeentericeneaemrt eerie ieee na ee Te ; 


(b) is domiciled within the state or the District of Colurabli 
on the last day of the tax ead, | 
Generally, the piace of domicile ls one's permanent home. Domicile, 
however, is a somewhat difficult legal concept and if the individual has 
difficulties, he should seek legal assistance. | 
6. JOINT RETURNS 
In each juriediction joint returns may be filed. 


7. EXEMPTIONS AND DEDUCTIONS . , 


r 


3 . In each juriadiction the taxpayer may itemize his deductions or at 
| . get 


26 LE 
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his election, take the standard deductions, 
3. EXEMPTIONS 
In each jurisdiction exemptions are allowed for dependonie. 
(a) In the case of the District of Columbia, $1,000 for the 
taxonyer $1, 000 for his spouse, and $500 for each dependents 
{b) In the case of Maryland, $809 for the taxpayer, $800 
| for his spouse, and $800 for each dependent; : 
: | / | fe) In the case of Virginia, $1,000 for the taxpayer, $1, 000 
for his spouse, and $200 for each dependent 
9. NONRESIDENT REQUIREMENTS 
The foregoing applies with respect s persons resident in the | 
jurisdictions involved. The new Virginte nonresident tax does sae apply 
for 1962 eo nothing need ba done with respect to 1962. However, the 


nonresident of Virginla who commutes to work in Virginia and meets — 


the minimum income prescribed {a required to file an estimate for 1963. 


This must be filed by 1 May 1963, 


f BIN ee 
COT ety 
Re 
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OGC 63-0355 


5 February 1963 


MEMORANDUM FOR: Chief, O & L Division . Finance 


SUBJECT: Education Allowande Travel ro the 
State of Alaska 


e 


You have requested our opinion as to whether ener | . 


{ ‘Travel for Schooling, '' may be interpreted to include travel 
a from an overseas post to the State of Alaska. 25X1 


The Overseas Differentials and Allowances Act of 1960 defines: 
the United States "when used in a geographical sense" as ‘the 
several states of the United States of America:and the District 

of Columbia.” It defines "continental United States’! as “the 
several states of the United States df America excluding Alaska 
and Hawaii. ..." It {s our opinion, therefore, that since 
statutory and regulatory language pertaining to travel to the 
United States of unmarried dependent chiidren, brothers, or 
sisters of an employee assigned abroad is not Hmited to travel 

to continental United States, an employee may be reimbursed 
for dependent travel for schooling from an overseas post to the 
State of Alaska and return, provided such dependent has complied 
with the other conditions of[ sd . | 25X1A 


Office of General Counsel 
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6 February 1963 


MEMORANDUM FOR: Chief, Foreign Documents Division 


SUBJECT: _ ‘ Commercial Reproduction and Dissemination 
: of the Consolidated Translation Survey" 


4 1, You have requested our opinion as to whether the 

a "Gonsolidated Translation Survey" (CTS), a monthly publication 

issued by the Foreign Documents Division with CIA attribution, | 

at may be duplicated by a private commercial firm and sold on a 

aI aubscription basis to its academic customers. You have stated 
that the CTS is available to any private organization through the 
Library of Congress. You have specifically requested advice on 
the ene points: 


(a) May this report be reproduced and sold ee a 
private organization without violation of law? 


(b) Is there any implied copyright ia the Government 
' in thia report? 


(c) Is the report in the public domain as a result 
of its deposition with the Library of Congress? 


2. The answers to the first and third questions are in the 
affirmative and the second in the negative. Whether a Government 
report may be reproduced and sold privately depends only on whether 
such report is considered to have been published. Thus, materials 
of a classified nature, for official use only, or of an operational or 
administrative nature would not, unless they had been given general 
distribution outside of Goverament, be considered ag published. 
After material has been published by the Government, it may not be 
subject to copyright, unless it incorporates other material already 
copyrighted by private parties. 17 United States Code, Section 8, 
atates in part: 


“io copyright shall subsist in the original text of any oN 
work which is in the public domain... and has not been 


2g oe 
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cad 


already copyrighted in the United States, or in any publi- 
cation of the United States, or in any reprint... . 
(emphasis ours) ; 


3. This Section of the Code has been interpreted a number of 
times by the courts. In one case, Public Affairs Association, Inc. 
- vs. Rickover (1960), 284 Fed 2d 262, the court stated that any 
BE 1] material commissioned or printed at the cost or direction of the 
United States Government would be considered as published and 
1 not subject to copyright. It is our opinion that deposition with the 
Library of Congress by a Government agency of printed material 
would be tantamount to public dissemination and thus would preclude 
a later allegation that it was of a purely internal or administrativd 
nature, This is not to say that the Government could not object 
to any inaccuracy in the reproduction of Government publications 
by private parties. 


4. You have asked our assistance in phraging a reply or 
advice as to whether a written reply should be avoided. We do 
not have any strong feelings as to whether you should or should 
not reply in writing to the private parties wishing to duplicate | 
the Consolidated Translation Survey. We would suggest, however, 
that you tell them to approach the Library of Congress directly 
for release of the publication. We note in their letter to you 
the question as to whether CIA should or should not be retained 
as the source of the compilation. It would appear that they would 
take your advice in this matter, 


5. If we can be of any further assiatance, please call upon | 
us. We are returning your background papers. 


_ Office of General Counsel 
Attachments - 
OGC:JBU:ewb (19 Feb 63) = 
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OGC 62-2486(a) | 


49 FEB 196° 


MEMORANDUM FOR: Assistant Deputy Director of Security 


(PPS) 
SUBJECT: 25X1A United States Government Liability at 
* . iring Range : 25X1A 
REFERENCE: - Memorandum: to Chief, Physical Security 


Division, CS, from: Security Cfficer, |.) 
: dtd 3 October 1962, re: U.S. Govern- | 
i ment Liability at(— Firing Range" 25X1AE 


25X1A 


1. Your referenced memorandum presents questions arising 
from two proposed activities at(— The first activity involves the | 
. 3 forrration of a private gun club which will regularly utilize the 5X4 
BebsxiA facilities of the! Firing Range during non-duty hours for target | 

shooting purposes, and whose membership will be comprised of [71 | 
employees only. The second proposal is that the range be made , 1 
available to Boy Scout troops for firing .22 Caliber Rifles for merit | 
vadge qualifications. You request our advice as to Mability factors “| 
which might exist for the Government arising from the two activities, 


aach will be treated separately. 


2. There are two possible theories by which the Government © 
might be held liable for an injury toa gun club n-ernber, The first 
theory, and the one of probable applicability to the present facts, 
would subject the Governn:ent to ability under the terme of the 
Federal Tort Claims Act, 28 U.S.C. Sec. 1346'(b). This act makes 
the United States liable for the negligent or wrongful acta or omissions 
of Federal en:ployees within the scope of their errployment, in the 
sare manner and to the game extentas a private individual under 
like circumstances. In short, if a club member is injured by a 
negligent act or orrisaion of an employee of the Government, the 
injured person ray sue the United States in the Federal District 


MN Rl A: a ecw 


2 SE a aeRO 


4 Court. 
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3. Notwithstanding the fact that the act causing the injury 
occurs on Federal property, the United States must. look to the law ; 
of Virginia to determine the duty of care it owes to the gun club _ ae 
members. 11.80. 1647-52, Because of the benefitg accruing to 
the Government by allowing this recreational activity, the law 
would classify the club trembers as invitees. Virginia law states 
that a landowner must use ordinary care both in rendering his 
premises reasonably safe for invitees and toward the person of | 
invitees. Nolan v. United States (1951 CA 4th Va.) 186 ¥. aud 578. 

25X1A 

4. Ifthe Government were engaging in an activity ae 
to which Virginia law would impose absolute Hability, irrespective 
of negligence, then this standard would be applicable to an action 
againat the United States under the Tort Claims statute. 
walied States v. Praylou (1953, CA 4th S.C.) 208 F. @nd 291. 

We have found no Virginia statute or decision which would impose 
erie liability upon the operator of a Firing Range simply 
because of the nature of the activity involved. However, it is 
felt that in derermining whether reasonable care was used in the 
maintenance and operation ofa Firing Range for the safety of 
those permitted to use it, the potentially dangerous nature of the 
activity would be considered, and a atrict test would be applied 
as to what was reasonable care. Any relaxation of, or deviation 
from, the standard range safety regulations for the convenience of 
the chub is inadvisable from the viewpoint of the Gove:nment's 
HMability. However, if a club member is injured by the negligent 
act of another club member, and the Government is not negligent, 

. tarough a negligent act of an eniployee in a supervisory or other 
capacity, then the Government will not be liable to the injured man. 


= 5. It is our opinion that this activity would not come within the 
wT terms of the Federal Employees Compensation Act. Under that 
| act, ag a prerequisite to compensation, the injury must have been 

sustained ‘ while in the performance of. . .duty. . ."; or, in 

synonynious language frequently used by the courts, the injury rust 
arise "out of an in the course of employrrent.*' The gun club, on 
the other hand, as your memorandun. indicates it will be constituted, | 
appears to be what courts call a "recreational activity ; and injuries 
incurred in “recreational activities’ are not compensable under the 


act. In the matter of Bernard D. Blun: and War Department, “| 
Decisions of the En: iployees’ Compensation Appeals Board, ven I, ‘s s 
p. he ~ 


ari 
e 
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iq 6. It is our opinion that, from a security standpoint, the 

Agency would be in a better position if the gun club activity. did 

3 carne within the terms of the Federal Employees Compensation 

aa | - Act. When an injury results from an activity within the Act, 

4 there is provision for an adriinistrative remedy, which is final 

and from which judicial review is precluded. Lewis v. United States, 
389 U.S.App.D.C, al, 190 F. and 22; Calderon v. Tobin, 

83 U.S.App. D.C. 134, 187 F. 2nd 514; Nolen v. United S States, 

"109 F.Supp. 391. Thus, under the FECA administrative procedure, 
information concerning the circumstances of the Injury would only be 
available to Cleared individuals. It is our opinion that the club rright 
well be set up so as to core within this Act. We are willing to | 
discuss this matter further if the Office of ea and others 
interested, so desire. 


7. Although there is no legal prohibition against allowing. 
the Boy Scouts to use the Firing Range, and beneficial public 
relations might result, we suggest that it is inadvisable because 
of the legal in:plications involved. The dangerous nature of the 
activity, conibined with the youth and inexperience of the boys, 
would in:pose a high standard of care upon the Government. 
Furthermore, a Boy Scout, if injured, would have access to the 
Federal District Court under the Federal Tort Claims Act. Ina 
Federal court, broad procedures for obtaining inforrration 
(discovery) would be available to the plaintiff which might present 
the danger of possible compromise of cover as well as revelation 
of other classified information. It would be unfortunate if, under 
such circumstances, the Agency felt it necessary to refuse a 
Federal court information which the young plaintiff desired to 
prove his case, 


SIGNED 
25x14 SIGHED | 
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19 February 1963 


MEMORANDUM FOR: Assistant SSA-DD/S 


SUBJECT: Per Diem to Dependents. of Employees 
Delayed En Route to PCS Point by 
Offictal Business © 


REFERENCES: A. OGC memo to ASSA-DD/S, dtd 
28 Dec 62, Subject: Retroactive 
25X1A Amendment of Travel Order < 


—. 


3B. DD/S memo to DDC, dtd 18 Jan 63 
Subject: TDY Per Diem for Dependents 


1. You have requested our review of OGC opinion 62-2747(a) 


O5X1A dated 28 December 1962, in which we held that the travel claim . 
Ola 5s ee ss =] 


for per diem for dependents during 

periods ia which he was dolayed by official business while en 
route to his overseas PCS point could not be allowed. We had 
two objections to allowing his claim. First, and his — 25X1A 
dependents had completed their travel prior to the request for 
an amendment to his travel order. We have long held that retro- | 
active amendment of a travel order not defective on its face is 
not ordinarily possible. Secondly, we could not perceive from 
Agency regulations the authority to pay per diem to Ene 

for periods of TDY. 


2. Since the submission of your first request, which occasioned 
the referenced memorandum from our Office, the Deputy Director, 
on 2 February 1963, approved the policy of per diem during auch 


af 4 ae 


i . . i 
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periods of TDY for dependents of employees. His approval, as 
you know, however, was limited to a case-~by-case basis. He 
stated that the authorization for such TDY travel should be made 
in light of possible dependents! involvement and approvals for 
dependents’ TDY travel made only by the Deputy Director con- 
cerned. We beliove that the necessary approval of the appropri- 
ate Deputy Director in any such instance could be effected either 
before or after the employee and family have travelod. To the 
extent possible, the travel order should contain a specific 
authorization for per diem for. dependents while the employee 
is in TDY status and a Deputy Director should give his necessary 
"approval in advance of travel, However, where travel orders are . 
medified, while the employee is en route, to provide for a TDY 
stopover or where an employee is ordered by the field to delay 
his PCS travel for TDY, we would see no objection to approval -_ 
by the appropriate Deputy Director after travel has been com- 
pleted. However, in all instances, a Deputy Director must make 
a positive determination that the employee will be allowed per 
diem for his dependents before the final approval of claim for 
such per diem. Such approval authority is not delegable as presently | 
constituted. __ . . . 


3. The facta of the present case precede the DDCI's determi- 
nation, However, because of the timing of this case, we would 
have no objection to DD/S approval of a voucher which would {n- 
cludel______]dependents' per diem, although this is not to 
say that other cases which occurred prior to the DDCI's policy 
determination could be reviewed with favor at this point. It may 
be appropriate prior to payment of this claim to request the . 
DD/ F's approval as the Deputy Director concerned, " 

. 25X1A 
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Attachments: , 
Background papers 
OGC:JBU:ewb 
Orig & 1 - Addressee 
Subject Ztanw/ 3 C.. (rf 
Signer 
/Chrono 


Circ . | | | 08 | LE 


25X10, proved For Release 2005/07/12 : CIA-RDP84-00709R000200050001-5 


Next 1 Page(s) In Document Exempt 


Approved For Release 2005/07/12 : CIA-RDP84-00709R000200050001-5 


Approved For Release 2005/07/12 : CIA-RDP84-00709R000200050001-5 


OGG 63-0524(a) 


25 February 1963 


svi ate th 


MEMORANDUM FOR: Deputy Director (Support) 


SUBJECT: 14 February 1963 Letter from Secretary _ i . 
of Labor -- Executive Order 10988 oil 
: { 


; | 
: | 

1, We have been asked to review the 14 February 1963 letter : | 
from Secretary of Labor Willard Wirtz concerning rules for y 
nomination of arbitrators under Section ll of Executive Order 
10988. On 26 February 1962, Asaistant Attorney General — | 
Section 16, to exclude automatically the Agency from applica- 
tion of the Order, except for Section 14, without requiring an 
administrative determination based on national security con- 
siderations. | 
! 

i 


2. It was decided orally between the Office of Personnel 
and the Office of the Secretary of Labor that a 28 August 1962 
letter addresged to the DCI from the Secretary of Labor on 
the same subject required no reply because of the Agency's a | 
exempt status. ‘We would suppose that this approach might ; a | 
best be taken in the present instance. re 7 : 


| 
Nicholas Katzenbach interpreted Executive Order 10988, t 
| 

| 


25X1A _ 
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OGC 63-0492(a) 


25 February 1963 


MEMORANDUM FOR: Assistant to the Director 
Activity - 


SUBJECT: Request for Approval of Outalide 


. 


i, Answering your 16 February 1963 transmittal slip, it. 
does not appear that there would be any violation of the Hatch 


Act if eee attends “business meetings and» 
social functions” of the Young Republican Club of the District 


ef Columbia. 


2. Lhave confirmed this with Miss Beers of the Hatch 
Act Section of the Office of General Counsel, Civil Service 
Commission. She advised methat(_ sd] May bea 
member and a spectator at the Club's meetings. However, 
she may not take an active part. For example, she may vote 
on motions presented, but she may not make or second motions, 
nor may she serve on any committees. _ 


Attachment: 
Outside Activity Approval © 
Request 


OGC:EFM:ewb 
Orig & 1 - Addressee 
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Signer 

hrono 
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OGC 62-3224(a) 


4 March 1963 
(Hand Carry) © 


MEMORANDUM FOR:. Deputy Comptroller 


SUBJECT: Disposal of Agency Financial Records 

lk. We refer to our several discussions regarding the 
financial records disposal problem occasioned by the withdrawal 
of the General Accounting Office site auditors and the provision 
of law that precludes heads of agencies from disposing of Govern~- 
ment financial records yet unsettled by GAO (44 U.5.C.A. section 
374). You will recall we noted that the limitation of section 374 
also contained the wording "except upon the written approval of 
the Coniptroller General of the United States, '' and that we sug- 
gested that since the DCI and the Comptroller General had _ 
agreed that GAO audit of Agency accounts would be terminated, 
it would seer. appropriate, in the circumstances, that the Agency | 
propose a records retirement program for Comptroller General's 
approval pursuant to the authority granted to him by section 374, 
You will recall also that it was decided that, preliminary to such 
action being taken, Agency decisions regarding internal audit 
responsibility and record retention periods would be required... 
When these have been made, if you will contact us we would be 
happy to assist in preparing an Agency proposal for consideration 
by the Comptroller General. . 


2. Your two documents are returned, 


Attachments - 

1 - Memo fr Con-pt to DCI, dtd 18 Jun 62, 
re GAO Audit of CIA, Tab A and Tab B 
attached. 

2 - Copy of ltr fr Compt Gen of U.S. to 
Hon. Carl Vinson, dtd Jun 21, 1962. 


OGC:RJB:ibm (4 Mar 63) 
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Regulations which state that it is the responsibility of each 
departuent and establishment to see that travel ordera authorize only 
such per diem allowances as are justified by the circunstances 
affecting the travel with the caution that care should be exercised 
to prevent the fixing of a per dien allowance in excess of that 
required to meet the necessary authorized expenses. It 1a our 
opinion that, while this Office could coment on this question 

if there was @ clear abuse of administrative discretion, such 
instance is not evident from the facts subaltted. 


aA aie Si oa can dat aL cake Gena ae Lien GBA nye tin 


Wet oe aie). Gilani 


Office of General Counsel, : 


OGC:FID:kma (4 March 1963) 
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OGG 63-0593 
§ March 1963 


MEMORANDUM FOR: Office of Personnel 


ATTENTION: a 


SUBJECT; Invitee Travel 


lee an ne Ra 


1, This is in response to your recent inquiry to 
as to the impact of the Comptroller General Decision 3-144174, 
, 4 Cctober 19, 1960, 40 Comp. Gen. 221, on the invitee travel prac- 
tices which this Agency follows, I understand we do fnvite cer- 
tain prospective exiployees to Washington for interviews and 
consultations, and that we pay the travel expenses in these cases, . 


2, I believe the Comptroller General decision supports and 
endorses our practice. In this decision the Comptroller General 
referred to earlier decisions which authorize the payment of travel 
expenses for applicants for er: ployrrent in positions which are 
exempt from the Civil Service laws and regulations or for appoint- 
ments which are excepted appointments withia the Civil Service 
rules. B-144174 is in accord. It holds that because the ernploying 
agency, rather than the Civil Service Goinméisaion, is charged | 
with selecting a candidate, the expenses “necesgary for the fulfill- 
ment of that duty properly are chargeable to funds available for 
aduinistrative purposes." You have advised that the Agency has 
elected, as a matter of policy, to pay invitee travel expenses only 
with respect to certain categories of personnel, nariely, those in 
short supply or in demand generally, The new decision would not 
require change in this practice, 


3. The Comptroller General pointed out also, however, 
that statutory authority is lacking for the payment of per diem. in 
lieu of subsistence, and payrent therefore may be made only upon 
an actual expenses basis, He Suggested also that the travel authori- 
zation place a limitation of p12 per day (the then current maximum 


ci Ge 


: Corner a = 
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per dien. for Government employees generally) on the arnaunt of 
actual subsistence expenses, in accardance with section 6.1 of 
the Standardized Governic.ent Travel Regulations, Since I under- 
atand our practice is to follow these monetary limitations, I 
believe the subject opinion would require no change tn Agency 
practices, 


Office of Ganeral Counsel 
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MEMORANDUM FOR THE RECORD. 


SUBJECT: Employee Publications 


“il, This memorandum is concerned with an analysis 
of possible methods of Agency control over employee and 
ex-employee authored books and articles dealing with material 
or subjects affecting the Agency or intélligence activities in 
general, 


2. The use of a liquidated damage clause in the Agency 

- Secrecy Agreement has been considered as a means of - 
establishing effective control over such publications. Liquidated 
damages, however, will be enforced by the courts only if it 

is determined '", . .that the arnount was fixed in good faith as 
an estimate by the parties of the probable injury to be suffered 
from a breach..." ". .. If the courts find that it was 

not such-a proper estimate but was fixed merely as a 

deterrent to prevent a breach, it will be termed a penalty and 
the agreement will not be enforced," McCormick on Damages 
pge 599. In line with the above, in Friebe and Sons v. United 
States, 332 U.S. 407, 92 L. Ed, 32 (1947) the Court stated 
that liquidated damages are enforced when they are found to be 
“fair and reasonable attempts to fix just compensation for 
anticipated loss caused by breach of contract,’ The Court 
found that the liquidated damage clause in this case was included 
not to make a fair estimate of the damages but rather to serve 
only as an added spur to perforrnance and as such would not 

be enforced, In our case, as a practical matter, sufficient 
control over employees could be exercised only if the amount 
decided upon as liquidated damages was large enough to deter 
any breach by the employees. In most cases, such a sum would 
not qualify as a fair estimate of the damage and would not be 
enforced by the courts for the reasons given above, 


Ce! 
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3. The Agency Secrecy Agreement includes the 
following restrictive covenant: 


Inasmuch as employment by the Government 
is a privilege not a right, in consideration of my 
employment by CIA I undertake not to publish or 
participate in the publication of any information or 
material relating to the Agency, its activities or 
intelligence activities generally, either during or 
‘after the term of my employment by the Agency 
without specific prior approval by the Agency. 


Although it is difficult to safely predict with any degree of 
certainty how a court would react to an attempt on our part 

to enforce this covenant, available case law does suggest the 
general grounds on which the Agency would be able to base its . 
. oF right to injunctive relief. | 


4, The cases dealing with the enforcement of covenants 
not to compete are analagous to the fact situation at hand, Such 
negative covenants by an employee are not void per se but 

_ yather are held to be invalid only if they are unreasonably in 
restraint of trade, ‘Whether such an agreement {is unreasonable 
may be determined by weighing the competing interests of the 

rr OS employer and employee and giving due consideration to the 

FOE | interests of the public," DeLong Corp, v. Lucas, 176 F. Supp. 

‘ a | 104, 121 (N. Y.S. D. 1959). In the above-cited opinion, the court 

. 4 stated that it is necessary to consider the following aspects of 

aa: a specific situation: 


(a) Is such covenant necessary for the protection 
of the employer ? 


(b) Is the irnpact on the former employee such 
ag to unduly restrict his means of livelihood? 


(c) Is the Aovenant an ncaguonaite restraint on 
the public ? 


5, Although in most cases general restraints have been 
held to be unenforceable, it is because they are found to be so 
in light of the fact situation at hand and not because they are 


70. Pe 
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unreasonable per se. The restraint must coincide with the 
protection needed and accordingly must be reasonable with 
regard to time, territory, and the nature of the employment. 


Chemical Fireproofing Corp. V. Krouse, 155 F. 2nd 422 


(App. D.C. 1946). In Sammons ve Schartz, 55 F. Supp. 714, 716 
(S.D.N. ¥. 1944), the Court enforced a covenant by which the | 
employee agreed not to publish, print, sell, etc., any books 
containing the words 'Who's W ho" as part of the title, The 
Court stated that when the restraint provided for in the contract 
is general, but at the same time is coextensive with the 
interest to be protected and with the benefit to be conferred, 
there seems to be no good reason why, a3 between the parties, 
the contract is not ag reasonable as when the interest is partial 
and there is a corresponding partial restraint. Accordingly, 
the fact that the scope of the restrictive covenant is unlimited 
is not grounds in itself to preclude enforcement, In our 
situation the Agency would be able to build a fairly strong case 
as to the reasonableness of such restraint especially in light 

of the nature and function of both the CIA and intelligence 
activities in general, Adverse impact on the national interest 
ag a result of such publications, if such can be shown, would 
also be a strong argument in our favor, The fact that the 
employee entered into such agreement on his own accord would 
also bear some weight. If such a factual situation can be put 
before a court, there is considerable question as to whether 
the covenant can be viewed as unduly oppressive and therefore 
unenforceable, 


6. Under certain considerations equity will prevent 
both disclosure and use of trade secreta by a former employee 
who has obtained such information in breach of a contractual 
or fiduciary relationship. Any action seeking equitable relief 
against such an ernployee could be predicated upon such 
relationships. Trade secrets have also been protected by the 
courts as a property right of the owner. Ferroline Corporation 
v. General Aniline and Film Corporation 207 F. 2d 912, cert. den. 
98 L.Ed. 1098, reh,den. 347 U.S. 979 and 348 U.S, 841. Such 
case law would enable the Agency to show the existence of a 
fiduciary relationship between it and the employee and the consequent 
duties and obligations imposed on the employee as the result of 
such relationship. 
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7. Itis another question as to whether or notina 
specific situation a court would regard classified information or 
intelligence methodology as a trade secret. While classified 
information might be regarded as falling within one of the 
various worded definitions of secrets, suchas, any "information 
which is used in one's business and which gives him an 
opportunity to obtain an advantage over competitors who don't 
know or use such secrets," Sandlin v. Johnson 141 F, 2d 660 
(8th Cir, 1944) the protection given trade secrets has been 
said to be based on the doctrine of unfair competition, Newell 
ve O.A. Newton and Son Company, 104 F. Supp. 162 (1952), 

In other cases dealing with trade secrets courts have stated 

that an employee who leaves his place of employment may take 
with him all the skills and information received as long as he 
takes nothing belonging to the employer. This would be espectally 
pertinent in the case of the former employee who is. not actually 
using information obtained from the Agency but rather his past 
reputation or skills acquired as a CIA employee, In such cases 

it would be wiser for the Agency to put more emphasia on case 
law dealing with restrictive covenants not to compete. 


8. Both the cases dealing with trade secrets and those 
which have considered the problem of covenants not to compete 
should be viewed as a guideline by which we may seek equitable 
relief, The Agency should have little or no problem presenting 
enough facts to show the nonexistence of an adequate remedy 
at law as well as the irreparable injury which would result 
from any prospective defendant's action, The cases accentuate 
the flexibility of the courts in such instances, By presenting an 
argument based on the restrictive covenant and the fiduciary 
obligation, we would be presenting the court with a fact situation 
wherein it would have sufficient leeway to find ample grounds to 
enjoin, Although it is impossible to predict the outcome of any 
attempt by the Agency to enforce the covenant contained in the 
Secrecy Agreement, we feel that such an action would have a 
fair chance of success, 


9. The fact that the United States Government will be 
the party seeking relief in any suit ia a factor which may very 
well work to our favor, The courts on various occasions 
have stated that where the public interest is involved their 
equitable powers will assume a breader and more flexible 
character, than when only a private controversy is at stake, 


te 
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Porter v. Warner Holding Company, 90 L, Ed, 1332, 1337, 

(1945). This tendency of the courts could very well lend 

itself to an a fortiori presentation if relief could be shown to 

be in the national interest, The courts have also indicated 

that the United States is entitled to injunctive relief if necessary 

to protect Federal property rights, the general welfare, or to 

abate a public nuisance, United States v. Petersen, 91 F. Supp. 209 
(S.D, Calif. N.D. 1950), oa eggs a 


10. In United States vy. Chadwick, 76 F. Supp. 919 __ 
(1948), the court applied similar principles and held that an 
injunction would lie to prohibit a former inspector of the 
Department of Labor from consulting with or advising his 
civilian employees or their attorneys in a matter pending while 
ef he was employed by the Government, The court found that the 
g defendant's employment by the Government was ". . .ina 
confidential capacity and the information obtained by him in the 
course of such employment was confidential and privileged. " 
The court also held that notes, memoranda, and other material taken 
5 by the defendant in the course of said employment ", . .were SS 
‘. and are the property of the Government." It was further stated 
that ". . . revelation by the defendant of confidential information 
obtained in the course of his official duties. . .will result in 
irreparable damage to the plaintiffs in that if permitted will 
destroy confidence in the law and the integrity of the Government 
BenNICte fand 7 render difficult, if not impossible, enforcement 
of. . .'' certain statutes. The opinion here expresaly noted the 
lack of any adequate remedy at law. 


Il, It has been suggested that an assigrrnent of future 
= righta to any literary property dealing with intelligence material 
a be one of the conditions of employment in the Agency. While: 

q we feel that this assignment would be useful to deter an 
employee from the publication of such matertal, this method 
has certain disadvantages which should be considered, It is 
quite doubtful whether or not a court would here grant specific 
performance which is the only remedy suitable for our purposes, 
Also to be considered is the unfavorable publicity which could 
result from what might be termed an unnecessary and harsh 
measure, While this charge could also be levied against the 
use of the restrictive covenant, we believe it is more Hkely 

to be raised in this case. Although these factors do not impair 
the deterrent value of such an assignment, we believe that they 


should be weighed against it, A provision calling for such an ce : 
i assignment could easily be included in the employee's secrecy a 
s - agreement, ern Carr. 
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12, In order to emphasize to employees the established 
Agency policy against their publication or their participation 
in the publication of any information or matertal relating to 
the Agency, its activities, or intelligence activities generally, _ 
we believe the following should be added to the restrictive 
covenant in the secrecy agreement, quoted in paragraph 3: 

I understand that it is established Agency 

policy to refuse approval to publication of or 

participation in publication of any such information 

or material, 
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Assistant to the DCI, Colonel 


Director of Security _ 25K1A 
Director of Personnel = ° ‘ 
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OGC 63-0162(b) 
15 MAR 1963 


MEMORANDUM FOR; Chief, Special Operations Group 
Foreign Intelligence 


SUBJECT: Request for Legal Study of Visa and . 
Citizenship Problems 


REFERENCE: SPOG Memo No, 843 


i. This supplements my I February 1963 memorandum and 
is a study of the processes by which a foreign national eniployed by 
the U.N. may gain U.5. citizenship. me 


2. Generally, an applicant for naturalization must have been 
‘\gwiully admitted for permanent residence, " This term, ‘law- 
fully admitted for permanent residence," means the status of having 
been lawfully accorded the privilege of residing permanently fin the © 
U5. a8 an immigrant in accordance with the immigration laws, 
such status not having been changed. Immigration and Nationality 
Act (INA) § 10M{a}(20), 8 U.S.C.A. § 1L0l(s}(20). By definition, there- 
fore, it excludes aliens classified as noninimigrants. 


i An alien applying for admission to the U.S. is classified 
as a nonimmigrant if he is a member of one of the following cate- 
gories: 

(a) foreign diplomatic or consular officer; | 


(b) temporary visitor; 


(c) transients through the U.5., or to and from UsN. 
Headquarters District and foreign countries; 


(d) crewmen; 
{ec} traders and investors; 
(f£) students; 


{g) foreign governr.ent representatives to, and 
officers and ersployees of, international organizations; 


(h) tersporary employees; 


(i) representatives of information media; or 


(J) exchange aliens, INA 8 101(a)(15), BU.S.C.A. 
@ 1201 (a)(15). 4 


BO 


GROUP 4 


pa 


- mined by the quota of the accompanying spouse if such spouse has 
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A nonimmigrant alien, other than a crewrean, in the U.S. may have 
his status adjusted to that of an alien lawfully admitted for permanent 
residence (as a quota or nonquota iminiigrant) provided, among other 
things, he is eligible to receive an immdgrant visa, he is admissible 
to the U.S. for permanent residence, and’an in:migrant visa is 


immediately available to him at the time his application is approved, 
INA 9 245, 8U.S.C.A, $2255, In the absence of a change of status 


under INA section 245, a nonimmigrant is generally inadmissible for 
permanent residence and may not apply for naturalization. . 


4, Immigrants are, of course, admissible for permanent 
residence and are divided inta two classes: quota inunigrants and 
nonquota imroigrants, A quata immigrant is an irnamigrant who is ~ 
subject to the numerical restrictions of an annual quota, Under the 
quota system, only a certain number of immigrant visas may be 


issued to natives of each quota area. INA & 201, & U.S.C.A, 8 51, 
However, if an alienis chargeable to a different quota fron: that of his 


accompanying spouse, the quota to which such alien ia chargeable may, 
if necessary to prevent the separation of husband and wife, be deter- 


received or would be qualified for an immigrant visa and if the quota 
to which such spouse has been or would be chargeable is not exhausted 
for that fiacal year. INA 8 202(a}(2), 8 U.5.0.A. 8 1152(a){2). The 
following four preferences govern the issuance of quota visas: 


(a) aliens whose services are urgently needed in the U.S.3_ 


(b) parents of citizens of the U.S. ; _ , 
(c) spouses or the unmarried sons and daughters of 
aliens who have been lawfully admitted to the U.5. for 


permanent residence; and | 


{d) brothers, sisters, married sons or married daugh- 
ters of citizens of the U.S. INA 8 203, 8 UL5S.C.A, $1153. 


The remaining portion of any quota ie made available to qualified 
nonpreference quota immigrants, 


$, A nonquota immigrant is not subject to the nurerical 
restrictions of the quotas, Generally, the following persons are 


eligible for nonquota immigrant visas; 


(a) spouses and children of U.S, citizens; 


(b) returning resident aliens; Pa 


SEGRET 
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(c) natives of Canada, Mexico, Cuba, Haiti, the | 
Dominican Aepublic, the Canal Zone, or an independent 
country of Central or 5outh America; , 


(d) certain former U.S, citizens - woren expatriates 
and rnilitary expatriates; 9 mm 


. {e) ministers of religion; 


({) certain U.S. Governn:ent employees; and 


(g) eligible classes created by special legislation, such 
as orphans, certain aliens admitted under the Refugee delief 
Act of 1953, certain Portuguese victims of a natural calamity 
in the Azores lalands, etc, INA 3 101(a)(27), 3 U.S.C.A, 

6 1101(a)(27). | +t 


6 Once the immigrant, quota or nonquota, has been law- 
fully admitted to the U.3, for permanent residence, he may petition 
for naturalization if he mecta the following general requirements; 


{a) He must be at least 18 years ofage. 8 CL &.R, 
#33411, 


sc candat a tiene cats es. 


Pee de 


(b) Ele must be able to understand English and be 
able to read, write, and speak words in ordinary usage 
in that language, INA 8 312, §U.5.C.A. 81423. 


(c) He must have resided continuously in the U.S. for 
at least five years and, for the last six monthe of that 
period, to have resided in the State in which he petitions 
for naturalization, Continuous residence does not mean | 
that the applicant may not have been outside of the U.S. 
fox short periods during the required residence, These 
short periods of absence may be as long as six months and, 
under certain circumstances, permission to be absent for 
a longer period may be obtained, However, he muat have 
been physically present in the U.3. for at least half of 


the required five-year residence period. INA §& 316, 
B8ULS.C.A, § 1427, 


na Om lime: AA A OR ad bn rei ah 


(d) The applicant must be a person of good moral 
character, Ibid, 


(ce) fhe applicant must be “attached to the principles Ais 
of the Constitution of the United States and well disposed 4 
to the good order and happineeés of the United States." Ibid, 


racy : Sets | 
Sees! B7 ae 
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Certain persons, whose spouses are U.S, citisens, may be 
exempted from all or part of the requirements pertaining Val 
to residence or physical presence in the U.S. There are ih 
also special naturalization benefits for veterans, wives or 

husbands of U.S. citizens, and children of U.5. cHiEene: 


7 Referring specifically to ane questions posed in paragraph 
2b of SPOG memorandum 843200005 BEETS, 


(a) A foreign national er. ployed by the U.N. Secretariat 
in New York would normally have been adniitted to the U.S. 
as a nonimmigrant under category (G) relating to represent - 
atives to, and ernployees of, international organizations, 
His status would then have to be adjusted to that of an allen 
“lawfully admitted for permanent residence" before he 
could petition for naturalization, Osually, this could only 
be accoraplished as provided in INA § 245; namely, | a 


(t) he would have to apply for adjustment of his 
nonimmigrant status to that of a person admitted for: 
permanent residence; % TR 


(2) he would have to be eligible to receive an 
immigrant visa and be admissible to the U.S, for 
permanent residence; and 


te S : HT 

(3). an immigrant visa would have to be immed- 2 a 
iately available to him at the time his application is 

approved, 


(b) If he were employed by the U.N, abroad, and not 
atherwise admissible to the U.S., the only difference would 
be that he would first have to gain admission to the U.S. as 
a nonimmigrant category (G). 


(c) Insofar as naturalization is concerned, the individual's 
status with the U,N,, whether a professional or general ser- 
vice type employee under short or permanent term contract, ; AH 
would make no- difference, 


| 
| 
i 
| 
| 
(d) Hia current citizenship status is extremely inipor- it Ht 
tant due to quota restrictions, » . au 


SECRET 
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(e) His citizenship in good standing of a Communist 
country would apparently make no difference except I 
believe he would be investigated more closely due to. 
INA $ 313, 8 U.S.C.A, 8 1424 which prohibits naturaliza- 
tion of persons favoring totalitarian forme of government 
within ten yeara immediately preceding the ae of the 
petition for Sarurattnations 


3 x (f) As a refugee or displaced person, however, his 
4 eligibility for permanent resident status may be affected 
by special legislation, For example: 


(1) The Displaced Peraons Act of 1948, as 
7 | amended, $10, 50 U.S.C.A, App, & 1951-1963, 
2 provided that future quotas could be charged for 
4 current admissions. These persons were there- 
fore able to be admitted even though the current 
quota was already filled. This Act became inop- 
a . erative on June 30, 1954. 


{: (2) The Refugee Relief Act of 1953, 50 U.S.C.A. 
App. 81971-197lq, succeeded the Displaced Persons 
Act and provided for the admission of persons who 
had fled, escaped, or been expelled from Communist- 
e dominated countries, It did not require a charge to 
H quotas at all, 


(3) Section 1 of a Joint Resolution of July 14, 
1960, 8 U.S.C.A, 81182, authorized the Attorney 
General to parole, as opposed to admit for permanent . 
4 residence, certain refugees into the U.S, who had 
a fied from Communist countries and could not return 
because of fear of persecution because of race, 
religion or political beliefs. 


(g) An Act of July 25, 1958, 8 U.S.C.A, 8 H82, 
allowed Hungarians paroled into the U.S. on an emer- 
gency basis after the 1956 revolution to adjust their 
status to that of permanent residents after they had 
been here for two years, I have not found any such 
legislation specifically applicable to Chinese. Cubans 
are eligible for nonquota immigrant visas and on 
obtaining such visas are admissible for permanent 
reaidence, 


a if 
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(h) A foreign national employed by the Secretariat | 
may acquire U.S. citizenship without the disclosure of 
goverament interest by applying for a petition for natural- | 
ization at any Irmrnigration and Naturalization Service — 
Office, and by complying with the normal naturalization 
procedure, He will only be allowed to petition for natural- FOIABS 


_| 
ization if he meets the general requirerments set forth in | 
paragraph 6 of this memorandum, ; OGC | 


& In conclusion, I wish to point out that the foregoing 
information ia necessarily general since it is in response to hypo- 
thetical situations. We can, of course, be more specific with 
reapect to an individual case. a: 


9, Attached are thermofax copies of all the authorities | 
cited except for INA 86 312, 313, SC. F.R. § 334,11 and the Refugee 
Relief Act of 1953, copies of which are not readily available, How- 
ever, the latter authorities themselves are available in the Agency 


library and, if you desire, we will have photostats of them for- 
warded to you, . a 


Office of General Counsel 


Attachments a/s 


OG un ib mM 


Distribution: 

O&l - Addressee 
.l - Subj - Aliens 7 
1 - EFM Signer 
| - Cire 


htt) 
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18 MAR 1963 
q i i 
office Chief of Finance ~~ - i 
Department of the Army iM 
Wasnington 25, D, ©. : : 
| | Wa 
attention; Chief, Legislative and Special | ih oe 
Progran:s Branch ie 
Dear Sirs } 
F ; h : 
‘This supplements our Director of Personnel's 8 November vat 
1962 letter, copy of which is enclosed, to the U, 5, Army Retired te 
it 


vay Division in Indianapolis, Indiana, regarding the dual compen- 25X1A i 


Spin ee ed 


5 | OGC ee a contract ex:ployec of this Agency. 
4 employs him under a fixed-term contract 


CIA 


peta 


mes 
ret ae ry é ix mae 
"liao ras a nna amemnnt: Sa nA Mh Waiaban Rig at ah AA NID it 


Mle alias: 


pee icidess contractual services in return for 


“| 
A 
compensation which has been negotiated ta the mutual satisfaction i if 
i 


es my 
aioe aaa RS NE RO 
bile ee Men ei gS HAR me E 
jo nes ian Repos sien ins tre etna ARR TRICE SH OREO tes ear a3 or a 


of both parties, Neither his services nor his compensation relates 
to a ‘position’ or grade’ as used in the Classification Act of 1949, 
63 Stat, 1994, 5 U.5.0. A. 1071 (1949). Compensation paid contract 
individuals by this Agency may, for convenience, equate to a GS | 


atc ke ompiaeeeaes 


87 | a. | 
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Office Chief of Finance, Department of the Army . 


pay schedule, There is, however, no legal requirement that this 

pe done since by the authority of section 202(16) of the Classification 

act, 5 U.S.G.A, 1082, that Act, except for Title All pertaining to 
siiscellaneous provisions, does not apply to the Central intelligence 

Ayency. 


Consiatent with authority and based upon mutual consent of 
the contracting parties, the contract with Pat eas es re- 25X1A 
negotiated effective 1 October 1962 to provide compensation for 
services rendered in the arnount of $7,597,383 per annum, The new 
arrangement will continue for a period of two years unless sooner 


terminated upon 30 days! BOHES either party or modified by 
2 utual consent, 


sincerely, 


Office of General Counsel 


Enclosure 
25X1A ; 
cc: OF /CPD —- 
Attn: 
Distribution: 


O&l - Addressee 
1 - Subject Pt # 
1-EFM Signer — 
1 - Circe 
Yi - Sie ce 
OGC;EFM;ibm (15 Mar 63) 


eo ee eae HEN eb oh See 


Kaci SONAR I PR ie Ua NOIR US 
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21 March 1963 


MEMORANDUM FOR THE RECORD 


SUBJECT: Common Carrier Rates for Government Properties 


Deputy Chief, Transportation Branch, 
Office of Logistics, called on 20 March to inquire as to 
whether the Agency may enter into a contract with a common 
carrier for transportation of Government and Government 
employees’ property for rates less than provided within the 
rates and tariffs schedule approved by the Interstate Commerce 
Commission. 49 U.S.C. A. 22 states in part: “Nothing in 
this chapter shall prevent the carriage, storage or handling 
of property free or at reduced rates for the United States ...."! 
linformed [7 __|that the special rate contract between 


a Government agency and the common carrier is well docu- 
mented in practice. 25X1A 


Orig - Subject Cyrlen=S | 


Signer Ch. Lown. / 
Chrono ,-~ / 
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OGC 63-0810 | 7 
22 MAR 1963 


if 43 
' MEMORANDUM FOR: Director of F ersonnel F 


SUBJECT: _ Definition of "Resident Alien", 


1. This is with reference to your inquiry of this Office 
concerning the request in WAEPA's 14 March 1963 letter for a 
definition of a resident alien. 


Z. The term "resident alien" is not defined as such in 


the Ia:migration and Nationality Act ). However, it is our 25X1A 
under standing tron es January 1963 Memo- 
randum for the Recor at the Agency conternplates insuring 


"permanent resident aliens, A “permanent resident alien" may 
be defined as one enjoying the status of having been lawfully 

accorded the privilege of residing permanently in the U.S. as an 
iminigrant in accordance with the immigration laws, such status 


not having been changed, INA 3 101(a)(20). 8 ULS.C.A. § 1101(a) 
(20). f : 


3. We wish to point out that this statutory definition would 


not cover aliens temporarily in the U.S. as nonimmiigrants, for 
example: 


(a) foreign diplon.atic or consular officers; 


(b) temporary visitors; 


i 
(c) transients through the U.3., or to and from. U.N, 


Headquarters District and foreign countries; 


(d) crewmen; 


(e) traders and investors; 


(f) students; 


GROUP 1 : 
Excluded 58 actomatts 
rt said 
sitisalce 
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(g) foreign government representatives to, and 
officers and ern.ployees of, international organizations; 


(h) temporary employees; 
(i) representatives of information media; or 


(j) exchange aliens, INA 3 10lMa)Ql5), 8 U.S.C.A. 
§ LIOL (a){15). 


4. Neither, of course, would it cover one who gained. 
entry into the United States in violation of law, as by falsely deny- 
ing conviction of a crime involving moral turpitude, by entering 
without inapection, by stowing away on a ship, or by becoming a 
rember of a ship's crew and deserting. 


Attachments - _ Office of General Counsel 
Basic and Background . 
OGC:EFM;ibm (21 Mar 63) 
O&l - Addressee 
1 - Subject Obed 
1 - EFM Signer 5 
1 - Chrono 
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22 March 1963 


MEMORANDUM FOR THE RECORD 


SUBJECT: Claim for Shipment of Household Goods <«« 
xia Ld | 


w 


25X1A 
A9X1A 


Washington, D. C., to his new PCS point overseas at( —_—=«dz 
[}s«He placed his household goods in storage with the Union 
Storage and Transfer Company of Washington, D. C., who were 


then to ship she goods to him inf 25X1A 


2. He drew an advance of $6,000, $667.50 of which was 
utilized to pay the storage and shipping expenses to Union. 


3. After several weeks, he had received no word on his 
goods and in contacting the company discovered that it had gone 
into receivership and that his goods were being held until noti- 
fication by him of how to dispose of them. He contacted the 


1, On 20 March 1963 : asked me  9sx4a | 
to review a case in which raveled from 


Federal Storage Company of Washington, D. C., which secured 25X 
the release of his goods and shipped them ultimately to[ =z; 

The entire transaction required about seven months. In the 

process, an item-by-item inventory revealed that [_sithad 25X1A 


suffered a $2,000 loss as a result of stolen and broken property 
and, of course, the $667.50 loss which he could not recover from 
the bankrupt company. While he has filed against the receivership 
for these amounts, it is unlikely that he stands much chance of 
recovering. He reimbursed the Agency the major part of the 
advance, but has not as yet repaid the original $667. 50 shipping 
cost paid to Union Storage. 


100 , 
yee [oe 


ORT, Gf 
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4. Sa the case to us in the hope that some 


legal remedy within the Agency could be utilized in allowing the 
double payment for transportation. I reviewed the case and 
determined that our allowances system could not, without the = ~ 
presentation of exceptional circumstances, reimburse the employee 
twice for the same shipment of goods, despite the hardship in not 25X1A 
so doing. [______]had requested insurance on his goods with = 
Union which they had never taken out. Nevertheless, the Agency 

cannot now insure the safe handling and transportation of the goods. ; 
Therefore, I discussed the matter with DD/S,.  25XTA 
who stated that he would review the case and request that it be 

submitted to the Board of Revidw for possible payment on the 

grounds of extraordinary circumstances. 25X1A 


5. Icalle who eee Aaa 
will brief the Chief, oistravelingto[__———siJ next week, 


who will inform the employee that the case is. being submitted to 
the Board of Review for consideration. 


SX1A 


OGC:JBU:ewb 
Orig - Subject tarred, 7 

Signer CLL. eed te Sard — fed o Jy thew 
Chrono ~~ : 
Circ 
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28 MAR 1963 


VEMORANDUM FOR; pee sd 


3UBJECT: ~~ ome oordination of Insurance and Other 
Death Benefits Problems 


* 


l. In accordance with our recent discussion relative to the 
3 December 1962 DDS memorandum concerning this subject, I 
have marshaled the facta bearing on the following three aspects 
of the PEgeent GEHA life insurance program: 


(a) The group life insurance plans ane being 
offered through GEHA, 


‘(b) Ornaha's 15 Novernber 1956 letter to GEHA relating 
generally to risks of an extra~hazardous aature and specifi- 
cally maintaining that jet operations or extra-hazardous 
flights were excluded by the GEHA group contracts. 


(c) Renegotiation of the group life policies presently 
in force to reduce the number of exclusions, particularly 
with respect to the face anmiount as opposed to the accidental 
death and dismemberment arnounta, 


2. A comparisons of the significant provisions of the three. 
group life policies presently obtainable through GEHA is attached 
at Tab A, The coniparison does not include the standard provisions 
of the policies which are generally required by D. C, law and are 
substantially the sarne. Kather, its purpose is to point up the major 
differences between the policies, Note that UBLIC has issued two 
separate policies to GEHA, one covering contract eniployees and 
another covering all mer bers of GEHA, Contract employees are 
only eligible for GEHA membership on approval of the Board of 
Directors, As you well know, the WAEPA policy does not draw any 
such distinction, Further,[-__——sdi(T ab Al), announcing the group 
life insurance plan for GEHA Contract ersonnel, states The agree- 
tent with the underwriter stipulates that the insured persons will 


- 413 


eebucl 


eLpAe 
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25x14 ‘standard risks’ whose assigned duties are not significantly more 
hazardous than those of staff personnel.'' A detailed review of the 
olicy reveals no such stipulation, 


3. Omaha's 15 November 1956 letter to GEHA, copy of - _ 
which is attached at Tab B, is apparently an attempt at clarification 
of the coverage of hazardous nature risks afforded by the group 
policy without significant reference to the policy itself, I say with- 
gut significant reference because Supplen:entary Provision No, 3, 
which now appears as the last sentence in General Provision No, 3 
and which is noted in the letter as excluding extra-hazardous oper- 
ations on a continuing basis, excludes coverage for “the death of any 
protected person who is a member of the military or naval service 
of this or any other country, resulting from an act of war,.whether 
declared or undeclared," Obviously, this provision does not exclude 
coverage for deaths resulting from. extra-hazardous operations as 
such, Further, it does not apply to civilian personnel. It only 
excludes coverage for death of military personnel resulting from an 
act of war, and given these circurnstances, whether or not the 
deceased was engaged in extra-hazardous operations is inimaterial, 


4. Lacking a significant reference to the contract between 
the parties, of what value is Omaha's letter from a strict legal view- 
point? Certainly the contract is the best evidence of the intent of 
the parties and further, in the event of an arcbiguity in an insurance 
policy, the universal rule of law is that such ambiguity is construed 
against the insurer, Here, the UBLIC policy expressly provides for 
Coverage of all members of GEHA, It doesn't distinguish as to 
duties of a hazardous nature or as to certain types of employees, 

Very sirmply, the question is; “Is the individual a member of GEHA?" 
Iso, it clearly appears that he is covered regardless of the hazardous 
Rature of his duties or the fact that he n.ay be a contract employee. | 

l fail to perceive any ambiguity on this score and can only conclude 

that the letter is of little, if any, value from a legal point of view, 


UNS LL 5 
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5. With this in mind, let us accept Omaha's letter at face 
value and consider the corr. pany’ s contention that: 


“Gur agreement was entered into with the definite | 
understanding that we were to cover normal hazards 
q of the Intelligence business, accepting an occasional 
: hazardous risk by a full-time employee, and an oper- 
ator entering into this extra-hazardous situation only 
an a very occasional basis," (Presumably, the words 
"Our agreenent" refer to the GEHA group policy). 


Omaha's staternent in this respect seems to conflict with the GEHA 
Board of Director's position, reported in the General Counsel's 
nemorandum of 11 June 1956 at Tab C, that extra-hazardous duties 
had not been conten:plated at the formulation of the GEHA program 
and that in negotiations with UBLIC the company had not been put on 
notice that such groups engaged in extra-hazardous missions might 
come under the coverage of the program:. On the basis of this posi- 
tion, the Board resolved on 5 May 1956 that "the Officers of GEHA not 
approve applications of personnel of any project, other thantrue 
staff Employees and Staff Agents, for insurance of any kind which 
GEHA administers," See Tab D. This position of the Board also con- 
flicts with the statenient of the Deputy General Counsel (Tab E), who 
participated in the negotiations and review of the contract provisions, 
indicating that UBLIC was given to understand that there roight be 
unusual circumstances which would encompass individuals in extra- 
hazardous ~duty situations, 


6. Having considered UBLIC's contention of its understanding 
with respect to coverage of hazardous -duty risks, we should also 
consider the Agency's intent in this respect at the time it entered 
into the contract, Following are in my opinion the key factors evi- 
dencing the Agency's intent: 


(a) The | CIA Career Service Board decided on 10 March 
1953 that hazardous -duty risks should be covered by insurance, 
if possible, rather than by incentive or hazardous -duty pay, 
and that an insurance study should be instituted to. deterrnine 
whether or not it was possible for the Agency to enlarge its 
insurance program: for the benefit of employees in the various 
categories, (Tab F), An insurance study was necessary 
because Agency personnel were in need of assistance in. : 
obtaining commercial insurance due to security requirer.ents 4 
and to underwriting rules which placed a ceiling on the 


115 
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amount of coverage for CIA e:nployees, particularly those 
engaged in the performance of hazardous duties, Also, 
the arnount of WAEPA coverage available was lin-ited in 
arnount and by the overseas requirement, 


(b) Accordingly, an Insurance Task Force was estab- 
lished and its final report recoinunended that all Agency 
Staff En.ployees, and Staff Agents, be given the opportunity 
to secure group term life insurance. (Tab G). 


{c) Based on the recommendations of the Insurance Task 
Force, GEHA contracted for the UBLIC policy. 
of 29 July 1954 (Tab H), announcing the UBLIC Hfe insurance 
plan, provides that the insurance “inay be purchased by 
riembers of GEHA who are Staff Employees, Staff Agents, 
or Contract Employees, or who are civilian or military 
personnel detailed to the Agency. - - - : . 


while the final report of the Insurance Task Force does not mention 
contract employces in its recon.mendations, we must not lose sight 

of the fact that the Career Service Board's purpose in recommending 
the institution of this task force was to deterr-ine the feasibility of 
enlarging the insurance program. for the benefit of "ernployees in 

the various categories," and to study the means of covering hazardous- 
duty risks by insurance, if possible, rather than by hazardous -duty . 
pay. This purpose together with the factthatL without 
excluding hazardous-duty risks, expres aly provided for coverage of 
GEHA members who are "Staff Employees, Staff Agents, or Contract - 
émployees, ‘ leads to the conclusion that the Agency intended to have 
these personnel eligible for coverage regardless of their possible 
performance of extra-hazardous duties. _ ; 


7. The final aspect of the present GEHA life insurance program 
we discussed was the renegotiation of the group-Life policies presently 
in force to reduce the number of exclusiona. The only life insurance 
exclusion per se is the provision in the GEHA policy excluding coverage 
for death, resulting from an act of war, of any protected person who 
isa member of the military or naval service of this or any other 
country, Actually, this policy is more favorable in this respect than 
tither the GEHA Contract Employees policy oF the WAEPA policy 
since coverage under the Contract Employees policy terminates on 
the date the protected person enters the arnied forces on full-time 


T16 


25X1A 


25X1A 
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active duty and coverage under the WAEPA contract terminates on 
entry of an insured member into the armed forces of any country at 


wale 


8. Insofar as the accidental death benefit is concerned, the 
GEHA Contract Employee's policy does not provide for this coverage. 
both the GEHA policy and the WAERPFA policy provide such coverage 
with exclusions for loss: “ 


(a) by bacterial infection, except pyogenic infections, = i. 
caused wholly by injury, 


(b) by nsedical or surgical treatment except when 
made necessary solely by injury. | : 
a if 


(c) resulting from suicide or any atten:pt thereat, 
while sane or insane, or 


a (d) resulting fror. injury sustained as the result of 
= 4 or while participating in aeronautics, aviation, air travel, 
or Air Transportation except as a passenger, the term ; 
"passenger" being understood to exclude pilot, co-pilot, 
and all other members of the crew, 


| 


in addition to these four exclusions, the GEHA policy also excludes 
coverage for accidental death: 


(a) due to any kind of disease, or 


(b) after any premium has been waived or any payment 
rrade to or for the protected person under the Total and 
fermanent Disability provision of the policy, or 


(c) for injury sustained as an act of war, declared or 
undeclared, while the protected person is a member of 
the military or naval service of this or any other country. 


The latter two exclusions are not necessary in the WAZRWPA policy 
because this policy does not contain a Waiver of premium benefit in 
the event of total and permanent disability and because the WAEPA 
coverage terminates on entry of the individual into the armed forces 


of any country at war, 


SEPRET 
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9. With respect to the disease exclusion, the genéral hold- 
ing is that if death or disability is caused by a disease or physical 
condition which was not the result of any bodily infirrrity or disease 
in existence at the time of the accident, but which was itself caused 
by the accidental means producing a bodily injury, the death or dis- 
ability will not fall within a policy exception from liability for discase 
or other specified physical condition, and that the insurer is Mable 
on the policy, the disease or infirmity being an effect of the accident, 
and the death or disability attributable not to the disease or infirmity 
but to the accident alone. The view taken is that these provisions 
excluding or limiting ability resulting from disease or bodily 
infirmity apply only to such as existed prior to the accident or were 
contracted subsequently to and independently of the accident. See 
294, Am. Jur., Insurance, #1214. An example of a case where 
this clause would exclude coverage, is where an accidental injury 
aggravates a pre-existing disease resulting in death of the individual 
due to the disease, 45 C.J.5., Ingurance, 8 776c, Under these 
circumstances, UBLIC would probably be entitled to deny liability 
for the accidental death benefit, whereas W.AEPA probably would not 
depending upon the controlling state law, 


10. In conclusion, the foregoing sets forth what I believe are | 


the salient facts bearing on the aspects of the GEHA life insurance 
program we discussed, 
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OGC 63-0070(a) 


1 April 1963 


MEMORANDUM FOR: Chief, Budget Division 


SUBJECT: | Ageacy Responsibility for Compliance 


with PL 87-579, “Depository Library 
Act of 1962" | : 


1. You have requested our opinion and comments with respect 
to the Agency's responsibilities under the Depository Library Act 
of 1962. You have asked what kind of materials are subject to the 
Act, the number of copies which must be furnished, and what organi- 
sation of Government is chargeable for printing and other costs. 


2. The ‘depusitary library system is a long-established coapera- 
tive program between the Federal Government and designated major 
libraries throughout the United States, under which certain classes 
of Covernment publications are supplied free of cost ta those 
Ubraries for the purpose of making such publications more readily 
accessible to the American public. The system is administered by 
the Gffice of the Superintendent of Documents. The new Act was 
latended primarily to cure two defects in the aystermn as it had developed 
vefore 1962, The most critical problem was the need for additional 
depositories. Under the new Act, the maximum possible total of such 
Ubraries was raised from 720 to1,l14. This latter figure includes 
4 tubstantial number of Government libraries as well as the usual 
lastitutional depositories designated in the past. At the time of 
Padsage of the Act, only 594 out of the passible 720 depository 
Woraries had been designated as such. The present figure can be 
timated at about 1,000 libraries, This number, of course, is 
tubject ta continual change as new Mbraries are designated. 


(em te 
Base 
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3, The second major problem was that for the most part 
non-G PO-printed publications were unavailable to the depositories 
on the same basia aa GPO publications. The Gavernment Printing 
Office, originally designed to produce the printed materials needed 
vy Congress, was later expanded to accommodate the printing _ 
requirements of all branches of Covernment. For anumber of _ 
years, however, it has been physically impossible for GPO to meet 
these requirements. Certain departments and agenctes of Govern- 
ment, therefore, have been authorized to establish subsidiary printing 
plants to produce certain of their necessary printed materials. In 
1962 there were 352 such printing plants in the U. 5. and throughout 
the world. Less than one-half of the Government printing ts pro---.— 


"4 duced by GPO. 


zi 
= 
Ei 
es 


a es es 


4. For several years librarians throughout the United States 
have been contending that the necessary division of Government ae 
publications into GPO-printed and non-G PO-printed publications 
nas placed an arbitrary limitation on the availability of a substantial 
number of Government publications through the depository library 
systern, Some time ago the American Library Association, with 
the cooperation of the Librarian of Gongress, established within 
the Library of Congress a documents expediter for the express 
purpose of obtaining for the subscriber libraries copies of non- 
CPO-printed Government publications not available through the 
regular depository system. The legislative history of the 1962 Act 
cites the development of thia documents expediter arrangement as 
justification of the contention that certain non-GFO_ publications are 
of the type desired by, and, therefore, should be made available to, 


depository libraries. 


5, The new Act charges each component of Government with 
the responsibility of furnishing to the Superintendent of Documents 
a Mst of publications issued during the previous month obtained from 
sources other than the Government Printing Office. The Superintendant - 
of Documents in turn is charged with the responsibility of maintaining 
a classified list of Government publications, containing annotation 
of contents and listed-by-item identification numbers, to include both 
GPO and non-GFO publications for gratis distribution to designated 
depository libraries in accordance with regulations issued by him. 


126 
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The Government component is specifically authorized to exclude 
from its monthly list those publications (1) required for official 
use only, (2) required for strictly administrative or operational 
purposes which have no public interest or educational value, and 
(3) classified for ceasons of national security. Section 5, para- 
graph 2,o0f the new Act requires each department or agency to 
pear the cost of printing any publicationa selected for the Superin- 
teadent of Documents list. The legislative history of the Act suggests 
a that the cost of shipping such publications to the Superintendent of 
1 Documents would also be borne by the printing department or agency. 
6, For your information, section 7 of the new Act would, upon 
certification of the need by the DCI, make the Agency library a 
| depository brary for the receipt of all Government publications. 
i falling under the Act. 7 : 
| 7, Since each depository library may select from the list 
¢ provided by the Superintendent of Documents, the aumber of copies 
needed to support the system would fluctuate. The Act specifically 
charges the Superintendent of Documents with the responsibility 
of keeping the various components of Government currently informed 
nz to the number of copies af their publications required for distri- 
bution to the depasitory Hbrartes. 


@. You have specifically requested an interpretation of 
section § of the Act, which excludes so-called “cooperative 
publications" which “must necessarily be sold in order to be self- 
sustaining. According to the legislative history of the Act, 
cooperative publications are those which the librarian recognizes 
would not be undertaken unless sold to the public. The price uaually 
covers the cost of preparation, as well as printing; the publications 
are intended to be ‘self-sustaining. '' Such publications are usually 
the joint effort of a Government organization and a non-Goverament 
i 7 organization or agency. It is doubtful that publications other than 
7 those under the aegis of the Librarian of Congress would qualify 
as cooperative publications. (See Library of Congress Trust Funds 
Board Act of 1925, as amended. 2 U.5.C.A. 154.) 


q 9, If we can be of any further assistance in interpreting this 
legislation, please feel free to call upon us. 


cl. 
ha ee 
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OGC 63-0808(a) 


4 2 APR 1963 

= MEMORANDUM FOR: Chief, Gpevsticnt and Liaison 

a Finance Division 
3 4 i SUBJECT: . Applicability of Greater M SeSHOlaA. 


Area HHE Delivery and Pick-Up Rates _ 


4 : 4 1, Your 19 March 1963 memorandum concerns excess I5X1A 
MT activery charges toll the amount of $51. 52, 


and requests our opinion as to; 


(a) whether the full charges for delivery and pick-up 
of household effects in connection with PCS overseas 
assignments are properly charged to the Agency regard- 
less of the location of the employee's abode, and. 


(b) whether or not this is a matter for purely 
administrative discretion. 


Pe eee 


2. Your memorandum relates that for a number of years 
storage contracts between CIA and commercial storage companies 
have reflected a rate, for HHE storage shipments, limited to pick- 


? 4 a | up or delivery from or to points within the Greater Metropolitan 
: 2 Area (commercial zone) of Washington, 0. ©. A higher ICC rate 
.. «2 applies for points outside this zone and, as in[7 case, 25X1A 


where the employee resides outside the zone, the policy followed 

by the Finance Division has been to charge the employee with the 
excesa, i,e., the difference between the higher rate and the com- 
a.ercial zone rate. However, since our headquarters are now out- 
side the District, approxiraately nine rciles from the commercial 
zone zero nulestone and three iviles inside the western boundary 
ofthe zone, the use of thiw zone sometinics works an inequity on 

our employees, Thus, 1 understand an eniployee living in Vienna, 
Virginia, approxirrately seven miles frorr. the headquarters building, 
is outside the commercial zone whereas employees residing in such 
areas as Beltsville, Clinton, and Yort Selvoir are within the zone 
although approximately twenty miles from. the headquarters building. - 


GROUP 1 / 
Excluded from automatic / wre ; 
SECRET downgrading and ; 


declasstflcatlon 


. | 
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3. Lhave discussed thie matter withl sido 

your office and, at his suggestion, with[(___———— ‘Chief, — 25X1A 
pagsenger Movenisent Branch, Transportation Division, Office of ime 
Logistics, I understand from these discussions that the commercial :{ 
zone, With its zero inilestone at the White House, was adopted by Ay ey 
the Agency when its headquartera were in the District. I further. 
understand that the sone is used as a n:atter of administrative con- 
venience, because its rates and geographic boundaries have been FOIAB5 
worked out in detail by the ICC, and as a means of conforming with 

the practice of other Governrent agencies, — OGC 


5. The only applicable regulation which has been prescribed | 
if —Ssts*é‘“‘(™SClWhich authorizes shipment of effects ; 
§ 25X10 7 


“When storage at Government expense is authorized Hl} 
from: permanent duty post to nearest adequate stor - HT: 
age facility and thence to any subsequent permanent 
duty posta." 


This regulation therefore contemplates storage shipr:enta between 
the permanent duty post and the nearest adequate storage facility. 

vince the nearest adequate etorage facility is not at issue here, the 
question resolves itself into a determination of the limits of the | tt 
employee's duty post. . 


6. Section 1.3 SGTR provides that the limits of the duty post 
or station: ’ 


“will be the corporate limits of the city or town in 
which the officer or employee is stationed, but if 
not stationed in an incorporated city or town, the 
official station is the reservation, station, or 


SEGRET 
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established area, or, in the case of large reservations, 
the established subdivision thereof having definite 
boundaries within which the designated post of duty is 
located." : 


since the Agency headquarters are not located within the corporate 
limits of a city or town, it appears from this section that the duty 
post, for purposes of HHE storage shipments of employees stationed 
at headquarters, should be the “established area."' However, the 
agency has not specifically prescribed an established area since 
moving to Langley. Rather, it has continued to use the Washington, 
p, GC. commercial zone. In effect, therefore, the commercial — 
zone has been administratively adopted as the established area for 


headquarters, 


7. In view of the Agency's move to Virginia, this continued 
use of the conunercial zone has limited basis in fact and sonietimea 
results in inequities to our employees. These factors militate in 
favor of the Ageucy prescribing an established area with the head- 
quarters building at its hub. 5uch an area should include places of 
abode, located a reasonable distance from the headquarters building, 
frora which our employees commute on a daily basia, Whatis a 
reasonable distance should be administratively determined by taking 
into consideration the various factors involved. 


8. Therefore, in anawer to the questions posed in your merno- 
randum, the full charges for HHE storage shipments in connection 
with PCS overseas assignn.ents are not properly chargeable to the 
Agency regardless of the location of the employee's abode, and this 
is not a matter for purely administrative discretion. Rather, such. 
charges are only allowable when a headquarters employee resides 
within the limits of his duty post. j 


9. As requested, the copy of the Interstate Cormmerce 
Commission Notice, dated November l, 1961, is returned herewith.. 


Office of General Couns 
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OGC 63-Yons(a), 


3 April 196300 = 


“MEMORANDUM FOR:  SSA-DD/S 


SUBJECT: Computation of Employee'a Overseas Tour 
for Home Leave Eligibility and Accrual 


Purposes 


l. You have asked our opinion as to the correct date to be 


used in computing the beginning of an employee's overseas tour 
for the purpose of determining home leave eligibility and accrual. 


2. A diacusstion of home leave necessarily includes two 
completely separate concepte: the first is the date upon which an 
employee overseas becomes eligible for home leave; the second 
is the computation of creditable service abroad for accrual of 
home leave. Taking the second concept first, home leave begins 
to accrue from the date of an employeo's initial overseas assign- 
ment, {ror the date of eatrance on duty in the case of an employee 
recruited abroad, or from the date of arrival at a post abroad 7m 
following a PCS assignment in the United States, Fuerte Rico, 
or a possession of the United States. Such accrual continues even 
if the employee returns to the U. S. on leave, consultation, or 
detail so long as he has not been assigned officially to a position 
in the United States, Puerto Rico, or a possession of the United 
States. Thus, an employee who departs a post for the purpose _ 
of taking a new PCS assignment in the United States ceases to 
accrue creditable service abroad for home leave purposes on the 
date of departure from the post overseas. If, on the other hand, 
an employee has been assigned laterally from one overseas post 
to another, even the period of home leave in the United States can 


‘be used to determine creditability. 


ae 
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3. The date upon which an employee becomea eligible for 
home leave requires the completion of a period of continuous 
service abroad. This service begins upon arrival at the post abroad 
and continues until arrival at a U. S. port or border. It begins 
again upon departure from the United States or border for an 
overseas PCS post. Thus, an employee who reports overseas 
for duty on 3 April 1963 will become eligible for home leave __ 
after 2 April 1965, Any period in the U. S., however, extends 
this eligibility date. 
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. | . . 6 
pRAFT .  ¢ , : 
1963 VIRGINIA INCOME TAX ESTIMATES | | 
FOR NONRESIDENTS _ 


‘1. The Tax Coramissloner for Virginia has telegraphed the 


Department of Defense as follows: 


"Federal ernployecs who live in the states of 
Maryland, West Virginia, Kentucky, or North 
Carolina, or the Diatrict of Columbia, and cornmute 
on a daily basis to their place of employment in ‘ 
Virginia and have signed certificates of nonresidence 
in Virginia are not required to file Virginia state 
declarations of estimated income tax during taxable 
year 1963 provided they have no income from sources 
in Virginia except their wages." 


In view of this official advice, in the opinion of the General Counsel 


of CLA, employees who meet the conditions lesa tise in the Come 


iivaionects seleerees need not file a Virginia npdeeutdent eatimate 


for 1963. General Counsel is of the opinion also that in furnishing 
the information maintained in the Agency Pereonnel Emergency and 


Locator records, employees who do not reside in Virginia have 


furnished the certificates of nonresidence in Virginia. 


25X1A foe 
2. Paragraph 3¢ , a states that Virginia nonresidents 


must file a declaration of and pay an estirnated tax for 1963. In view 


of the above, that instruction no longer applics. 


146 
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OGC 63-1047(a) 


q MAY 1963 


MEMORANDUM FOR: Executive Director 


SUBJECT: Involuntary Separation Allowance 


25X1A. 1, This is by way of comments oa the memorandum by . 
[S—sti—“C;C*é*ri':«LS April, in response to that of yours of § March, 
proposing the establishment of an involuntary separation allow- 
ance. 


2. poe peowense that the separation allowance 
would be paid in a single payment but that “at the request of the 
employee" it could be made in two payments; one in the calendar 
year of separation, the second in the succeeding year. The 
purpose, of course, is to set up the allowance payments in such a 
way that the separated employee would suffer the least possible | 
tax bite. I believe the provision that the employee may elect to 
receive his allowance in two payments, rather than one, defeats 
the purpose. Since the employee acquires, in the year of separa- 
tion, the right to receive the total sum that year, the allowance 
would be income to him for that year. The tax objective could be 
accomplished, of course, by removing the employee's option, 

- The Foreign Service Act provides for selection out benefits for 
FSO's 4, 5, 6, and 7 and provides further for payment in three 
equal installments on the first day of January following the officer's 
retirement with a proviso that in special cases the Secretary may, 
in his discretion, accelerst---+ <.mbine the installments. It is 
believed that this formulae for payment, since it is also included in 
our proposed early retirement legislation, might be the better 
provision, Certainly it satisfies the objective as to taxes since the 
option in effect rests with the Government, 


3. po Naiss proposes that the separation allowance 


be reduced by any lump-sum leave payment to which the individual 
may be entitled. It is our understanding that the Bureau of the . 
Budget, informally at least, has indicated a preference for this 


Y 
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| 
feature. It seams quite likely that the provision would result | 
jn the general practice of allowing separated employees to 
firet use their accumulated leave, and we understand the Bureau 
of the Budget agrees that this practice would develop. I believe | 
there {s no requirement in law that the offset be made. Further, 
if as anticipated, the offset does result in the practice of per- 
mitting separated employess to first ase their accumulated leave, 
the result will be to deny to the Agency for that much more time 
the availability of that employee's slot on the T/O and generally 

| 


defeat the purposes of the lump-sum act. No offset is made in the 
case of the Foreign Service involuntary separation allowance. In 
view of these considerations, perhaps the Agency also should not 
require the offset. 


4. caxtA__§_., paper proposes also that the Civil Service 
annuities be offset against the separation allowance. In view of 


the Comptroller General's advice, by letter of 2 August 1962, that 
701 compensation is free of dual compensation and dual employment | 
restrictions, it would seem that we are not required to make this | 
offset. Tho 701 concept, however, was that the allowance would 
cease when the individual became eligible for an optional retirement | 
annuity. If the proposed separation compensation is based on the 
theory that it is in fact earned, there would seem to be no basis to | 
require withholding or cessation of the payments geared to eligt- | 
bility for optional retirement annuity. On the other hand, we are 
{ree to determine our own concept and could follow the old 701 
pattern as a legal matter. a . | 
| 
| 
/ 
1 
| 
| 
| 
! 


5, It is noted that any career employee whose employment 
is involuntarily terminated after five or more years of service 
with the Agency could be paid a separation allowance. It may be ais 
noted that under the Foreign Service system only FSO's in classes 
4 through 7 are eligible since classes above that would be entitled 
to an immediate annuity and the one class below that (claas 8) ts 
considered a probationary appointment and, consequently, no 
allowances are authorized. There could well be a question of the 
Agency ability to justify separation compensation for any career. 
employse since, as it now stands, the term career employee 
apparently encompasses all grades and all categories, including 
wage board employees. Further, the present thinking concerning 
cligibiliy for the Agency early retirement, whenitis enacted, 
would limit that benefit to employees of certain categories and 
certain prescribed experience. ; 


“4 
x 
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6. We also have some difficulty with the wording of 
the policy statement to the effect that the DCI may authorize 
gn involuntary separation allowance. The question is raised 
that if we are going to set forth a policy, shouldn't it be clear ; 
whether or not the allowance will be paid or whether itis adis- . ; 
cretionary matter in aclected cases? It is not clear from the 
statement of policy which is intended, 


7. In view of the fact that the previous 701 compensation 
was discussed with certain congressional committees, careful | 
consideration should be given as to whether or not thia in effect 
would obligate us to raise an expanded program with the same 
committees. Please let us know if we can be of any further | 


assistance. 


Deputy General Counsel 


ce: DD/S 
D/ Personnel 
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7 May 1963 © 


mEMORANDUM For: [—] | 
SUBJECT: | Memorandum re aan Travel Expenses 


la 


SUMMARY  . - a: : 


From the facte given it would seem that holding an employee 
strictly liable for travel expenses and advance is both legal and 
usual in Government accounting. On the other hand, since precise 
legal authority is lacking for our action, it would seem proper to 25X1A | 
invoke some relief measure as a matter of equity for[7 


1, After fruitless research, I made an informal call to. 

the GAO Opinion Section, Mr. Friend, who answered my inquiry, 
said that the assumption of strict liability of employees for funds 
advanced to them is basic in Government financing. When queried 
as to specifics, Mr. Friend admitted he knew of no actual authority . 
for the rule beyond the implications of 5 U.S.C. A. 838, 839. I 
told him all the sources I had checked in trying to run down this 
proposition, and he said they should have answered the question. 

He had no idea what other sources could shed light on this point. 

He affirmed hig belief in the correctness of the statement in parae . 
graph 2 of your memorandum but could cite no authoritative confir- 
mation. 


2. The basic principles seem to be these: 5 U.S.C.A. 838 
empowers executive agencies to advance per diem orsnileage allow- a 
ances to employees. While the sums advancedto[ | were | 25X1A 
not mileage allowances, they did include some per diem. Mr. Friend 
argued that no other Code section empowers agencies to grant ad- 
vances for domestic travel. Therefore, while our payment to Mr. 

was based partly on 5 U.S.C.A. 838, the manner of payment, 

that is, the advance in cash, must be in exercise of our special powers. 


B5X1A : . 16h . a 
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3. Section 838 goes on to state "any sums so advanced 
and not used for allowable travel expenses shall be recoverable 
by set-off of salary due, retirement... from the person to whom 
advanced. ..." 5 U.S.C. A. 839 proviges as fonows: 


"Except as otherwise permitted by sections 835-842 
of this title or by the laws relating to military personnel, 
only actual and necessary travoling expenses shall be 
allowed to any person holding employment or appointment 
under me United States." 


25X1A 


The eoaeaiing conclusion is that the Agency is without power 
topay[_____—ijJoss unless it resulted from facts peculiar to if 
CIA. It could be argued that section 838 does not apply to an ad- 
vance justified by the Agency's special misai on. 


4, However, section 839 has language which would seem to 
caver instances other than mileage allowances. A similar statute 
was involved in 37 Comp. Gen. 344 (1957). In that case the question 
was whether a enlisted man was "any person" indebted to the United 
States within the meaning of 5 U.S.C. A, 82. 5 U.S.C.A. 82 
provides that no compensation may be paid to any person who is 
in arrears to the U. S., and itis similar in scope and purpose to 
a ‘ 5 U.S.C. A. 838. In the cited opinion the employee (enlisted) 

} ' failed to account for petty cash given to him for minor purchases. 
The language in 37 Comp. Gen. 344 at 346 and 347 suggests that 
loss or embezzlement gives rise to liability and that the question 
. ht | of fault would be immaterial. It is hard to sae how a different 
; principle would control in[”__—S=—=sétg case. Of course, all of these 
‘at authorities relate to the availability of a remedy for the ovseumeny. 
(He and in a sense assume the Liability. 


25X1A 


25X1A 


5. In addition to the general principles mentioned above, | 


“4 [___si| signed a request for funds (see Tab i) with a clause as 
ii follows: 


"TI agree that I will fully account for this advance 
by submission of vouchers and refund of any unexpended 
3 balance to the reporting point stated and by the due date 
F | checked below. In the event of my failure to so account 
and refund any unexpended balance, I authorize deduction 
from my salary to effect settlement." 


- : | per 


: ‘Skee 
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6. While CLA might not be entitled to levy such a pre- 
condition on payment of travel expenses for official business, it 
would seem that such a precondition would be proper for an advance. ~~ 
This is because CIA is under no duty to make the advance in cash. 
On the matter of notice [__iis certainly chargeable with 
constructive notice because he signed a paper empowering his 
agent to accept money on the Agency's conditions. 


7, However legalistically proper or consistent with "general 
theory" a denial inl] case might be, the result is harsh. 
The basis of the result lacks that degree of legal certainty I would 
like to have when requiring an employee to repay Government funds. . 
Theeefore, perhaps we could use 31 U. S.C.A. 82ael. I believe 
= while not a disbursing agent, could qualify as an "other 
accountable officer or agent" within the meaning of this Code section 
(emphasis added). Realizing that my judgment in this matter is : 
probably immaterial, I quote you the applicable language of the 
Code for your examination and judgment: 


"The General Accounting Office is authorized, after 
consideration of the pertinent findings and if in concurrence 
with the determinations and recommendations of the head 
of the department or independent establishment concerned, 
to relieve any disbursing or other accountible officer or 
agent. . . of any such department or independent establishment 
of the Government charged with responsibility on account 
of physical loss or deficiency of Government funds. . - 
in his charge, or to authorize the reimbursement, from any 
appropriation or fund available for purposes of the activity 
in which the lose or deficiency occurred, of amounts paid 
subsequent to August 1, 1947, by or on behalf of the officer 
or agent in restitution of the loss or deficiency. if the head 
of the department or independent establishment determines . 
(1) that such loss or deficiency occurred while such officer 
or agent was acting in the discharge of his official duties, 
or that such loss or deficiency occurred by reason of the 
act or omission of a subordinate of such officer or agent; and 


1 eto aesy 
| 
{ : 
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(2) that such loss or deficiency occurred without fault 

or negligence on the part of such officer or agent. This 
section shall be applicable only to the actual physical 

loss or deficiency of Government funds, vouchers, records. 
checks, securities, or papers, and shall not include de- 
_ficiencies in the accounts of such officers or agents resulting ii 
from illegal or erroneous payments. " 


Would you like this matter further researched? 


ae 
: - 


OGC:DDS:ewb . 
Orig - Subject Aesounrii - Be. at Re w1ew 
Signer 
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OGG 63-1307 


7 May 1963 


MEMORANDUM FOR: Deputy Director (Plans) 


SUBJECT: Prosecution of Employees for Misuse of 
; , Agency Funds : 


i. Atan Executive Cominittee meeting on 7 May the Acting 
Clrector expressed his strong desire to prosecute employees who 
ynisuse Agency funds and specifically mentioned the] 25X1A 
It was explained that prosecution in thie case would involve official 
revelation of the use of Department of State cover and that the 

ED/ P's position had been that this was not permiselble. The Acting 
Lirector said he was not sure he would accept this as an appropriate 
security reason for not prosecuting. Ae Lunderstand it he wants 

the subject to be reviewed. 


2. Attached is the paper we forwarded to General Carter 
as Ceputy Director in which he approved dropping the prosecution, 
and in paragraph 4 we state the 2L/P's position as a conclusion. 
It would seem that a detailed analysis of the policy and security 
aspects is required and can best be prepared by DD/P, but let us 
know if we can help. an 


a 3, I know that all concerned agree with the desirability 
of prosecuting> _—_—_—sdig;: but to refresh your recollection there was 
another consideration that caused some hesitation, which was that / i 
inevitably in the course of 4 trial some revelation would be made : 25X1A HH 
of the nature of CIA's expenditures in[___] not the purposes and / | 
recipients but an indication that sizeable amounts were passed, . . 
I do not believe thissin itech. ieconsideped:controlling by DD/P. 
LO SMELL COMET ser reue 
im TALC CMRIEA “= a: . i , 
bea 


7710) Got eae 
Tee chien | ; 
ree NCI LAV RENCE R. HOUSTON 

1 Lesrares.na aes General Counsel 
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OCC:IPEH' isp 
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MEMORANDUM FOR: Mr. Lansdale 


SUBJECT: DOD Industrial Security piccedures 
25X1A Pertaining to Security Clearance on 


ee 


1. Nonexecutive employees of an industrial contractor, who 
are United States citizens and who require access to information 
classified no higher than confidential, may be cleared by the con- 
tractor alone. Armed Forces Industrial Security Regulation 
2.203¢(2). The management of the contractor may clear such 
employees ''on a determination that the individual's employment _ 
records are in order as to United States citizenship and that there is no 
information known to the contractor which indicates" that clearance is 
not ‘clearly consistent with the interest of national security." . 
Industrial Security Manual for Safeguarding Classified Information 
par. 18a(4). The contractor may not revoke a clearance once he has 
granted it. Ifa contractor uncovers derogatory information in the _ 
course of clearing an individual United States citizen for access to | 
confidential information, the DOD machinery for clearances comes 
in to play and the Industrial Personnel Security Review Regulation 
becomes TElev ants 


2. This Retinges was issued as a DOD directive in 1955 and 
it established a system for clearing contractors and their employees 
consisting of the following organizational elements: _ 


(a) The Office of Industrial Personnel Security Review, 

(b) The Industrial Personnel Security Screening Board, 

(c) The Industrial Personnel Security Hearing Board 
(Field Boards), 

(d) The Industrial Personnel Sccurity Review Board 
(Central. Boards). 


3, Under the procedures specified under the regulation, cases _ 
in which derogatory information is uncovered with reference to an 
employee of a contractor are for warded to the Director of the Office 


174 


. 


is 
27 
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of Industrial Personnel Security Review by the military department __ 
concerned, The complete file, consisting of all available relevant 
information, a recommendation in the case and the reasons therefor, 
are transmitted, i 


4. After checking the file for completeness, the Director 
forwards all cases to the Screening Board for appropriate action, |. 
It appears from the Regulation that the Screening Board is com-~ 
posed of one member, military or civilian, from each military 
department, That Board reviews each case to determine whether 
a clearance should be granted or continued, or further processing 
should be given to the case. Fora decision favorable to the em- °° 
ployee, all three members of the Screening Board must concur , 
(Review Reg,, par. 17(h)). The directive provides that the deter- 


mination by the Screening Board will be made in executive session; .-.--.------- 


therefore, no security or legal advisor may be present. If the Board 
ultimately does not decide that a clearance shall be granted or con- 
tinued in effect, it is required to prepare a Statement of Reasons. 
This Statement is forwarded by the Director to the employee, 


5, On his submission of a detailed written answer, under oath 
or affirmation, to the Statement of Reasons, the employee is 
afforded an opportunity to request a hearing before a Hearing Board, | 
at which he may appear in person and be represented by counsel or 
a representative of his own choosing. A quorum-panel of.the Hearing 
Board may consist of any one civilian member who is a qualified _ 
attorney, or of any three members, one from each military depart- 
ment, of whom at least one shall be a civilian and at least one shall 
be a qualified attorney. The hearing proceeding begins by intro- 
ducing into the records the Statement of Reasons and the answers 
thereto, Provision is made for the presentation of evidence by wit- 
nesses, documents, and sworn interrogatories, The right of cross-— 
examination is allowed, as limited by section 4 of Executive Order: 
10865, pertaining to confidential informants and the national security. 
The Hearing Board reaches a conclusion on the questions presented 
to it and forwards its report to the Central Board. 


6. This latter Board consists of one member, military or 
Civilian, from. each military department. The Regulation provides 
that determination of the Central Board shall be final subject only 
to reversal by the Secretary of Defense; or reconsideration at the 
request of the Director, the Secretary of the Department concerned, 


175 
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| 


or for other good cause, But, before making a final decision, 
there is provision for a tentative decision by the Board to allow 
both parties to present their positions based exclusively on the. 
Hearing Record, 


7. When these tentative decision proceedings have concluded, 
the Central Board may reach a final determination (subject only to 
the provisions for reversal or reconsideration set forth above) in 
cases in which the applicant's right to cross-examination has not | 
been involved, In cases where the exceptions to the right of cross- 
examination have been invoked, and the Central Board concludes . 
that access is not warranted, the Director must forward ane case 
to the Pera need of. Defense for determination, . \ 


\ 


+ 


25X1A | 
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CGC 63-1360 


CONTBen AL, 


MEMORANDUM FOR: Deputy Director (Support) 


SUBJECT: | | Representation Allowance for Profeasional 
Ps a Field Recruiters 


25X1A 
1. memorandum of 6 May 1963 to you, 

subject as above, proposes that the representation allowance 
now made available to Personnel recruiters ta the an:ount of - 
$100 per year be increased to $300 per yezr. I understand from | 

memorandum and conversations with Personnel that 254A) ABSII 
our recruitment nose are extensive, Further, the Agency re- 
cruitment program is complicated samewhat by security factors 
and representation expenditures are necessary. OGC - 


memorandura is forwarded herewith. 


Lal Cd 
a] fe: fermen MT, 
' 


LAWRENCE R, HOUSTON 
General Counsel 


NELOWO* 
~ parker 
“AV SA SEL 
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- OGC 63-0296/la 


17 May 1963 


MEMORANDUM FOR: Comptroller 


SUBJECT: Shortage in Account iiss Board 


of Review Case No. 196 


1. A ataff study on this matter has circulated in draft and 
ead has recorded our opinion that there is no legal basis 
rewrites (See{[_ _~sdimmemorandum of 28 February 
1963 to you, OGC 63-0296(a), same subject. ) pe a ates 


after discussed it with me, I believe it appropetere or me to comment 


also. 25X1A 


2. There is a basic rule in regard to the utilization of Govern- 
ment funds that advances of such funds to an individual are his responsi- 
bility and must be properly expended and accounted for by him or 
returned. In the case of Government employees who are required as. 
part of their duties to be charged with Government funds, Congresa 
has seen fit to provide for relief in the event of loss if the head of the 
agency concerned determines that the loss occurred in the course of 
the officer's discharge of his official duties, or occurred by reason of 
the act or omission of a subordinate of such officer, and that the losa 
occurred without fault or negligence on the part of the officer. Travel 
advances do not fall within this area as they are considered advances 
for the convenience of employees, so that an employee under these 
circumstances is not acting in discharge of his official duties in regard - 
to funds so advanced. If he chooses to have someone act for him in the ial 
handling of such travel advances, that is his responsibility and the 25X1A| 
fault of his subordinate or agent is imputed to him. We have distinguished 
ee, the grounds that the Agency required employees to 
follow certain procedures and during the course of those Agency 
Procedures the loss occurred, 


3, Accordingly, we are unable to find a legal basis for grant- 


ing relief to ee there is nothing in the authorities granted to 
this Agency enable us to take a position different from that 
which would be required elsewhere tn Government under these 
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gincuristances: We have checked this position with the Comptroller 
General's office, which agrees. We have also checked with the staff — 
of the House Judiciary Subcommittee which handles private bills for | 
relief in Congress. They state that they know of no precedent for 
relief under these circumstances. It appears, therefore, that we are 
unable to suggest any basis for relieving [iia regard to this 


los a. 
5/ Lawresee PL Reysten 


LAWRENCE R, HOUSTON 
General Counsel 


Attachments 
packground on (~ 
cc: Baard of Review eee 
background on 
oe subject~Accounting= Board of Review 
OG 
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OGG 63-113%a) 


23 MAY 1963 


MEMORANDUM FOR: Chief, Support Staff, SOD 


SUBJECT: Employment of Retired Naval Officers 


1, Your memorandum of 22 April 1963 requested our 
opinion with respect to the legality of employing two regular 
Naval offleers, retired for langevity. You have set forth three 
possible employment situations, all involving service by these 
officera for Agency proorictaries. The question is whether any 
or all of these situations would violate dual-~compengation and/or 
dual-~office statutes. 

4 \ 

2. Ifwe assume hypothetically that any appointment of 
these Naval officers by the Agency in the capacities set forth in 
your memorandum would violate dual-compensation/office statutes, 
the question becomes whether employment in such capacities by 
an Agency proprietary would also be in violation of law. 


3. The Agency has been concernad with this question 
over the years. There are certain corporate business proprictaries 
which have valid business functions of their own which in many 
respects are not treated as wholly-owned Government corporations. 
These viable business projects utilize employees hired by the Govern- 
ment and assigned to the proprietaries, as well ag employees hired 
by it directly and compensated by funds of the proprietary corpora- 
tion, Individuals hired directly by the proprietary raay not be witting | 
of the Government interest in the corporation. We would think it 
possible to say that where a direct-hire employee's duties are 
related solely to the company's business activities he is not holding an 
office with the United States Government; thus, even if he is a retired 
military officer, neither the dual-compensation nor dual-office 
Statutes would apply. If, however, he is assigned by the Government 
to such a corporation as cover fox hia Agency activity, we would 
think that the nature of the relationship between the proprietary and 
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ene Government would become immaterial in deterraining his 

status with respect to dual compensation and dual office. More~ 
gvers if, aa in your example a, the individual has entered a 
pusiness relationship with a wholly-owned Agency proprietary 

which hae no outeide commercial income, the existence of the = - 
proprietary per ge does not protect him from application of dual- 
office/compensation statutes. If, ag in your example b, the 
individual is using a tona fide commercial company for cover ouly — 
gnd derives hia full salary from the Agency, the same criteria , 
should be applied as was used in example a. Finally, where the 
employee is retained by a bona fide commercial company and part - 
of hia time is devoted to ita legitimate business purpose while the 
remainder ia devoted to Agency matters, the pro-rated portion 
attributable to Agency activities would be subject to the standard 
dual-compensation/office tests. +z 2 


4 You have set forth in each of the three examples the 
possibility of employment as consultants, indepenilent contractora, 
or when-actually~amployed employees. Assuming a relationship, 
an discussed above, which would bring into operation the issuce of 
dual office and dual compensation, we understand your question to 
be could these retired Naval officers be employed on any basis? — 


5. The Comptroller General has rendered two opinions 
on the Agency's behalf concerning the questions of dual compensation 
and dual office. A 19 Getober 1951 Opinion held that services to the 
Agency by a regular officer, yetired for longevity, as a consultant 
said on a fee basis would not be considered the holding of a civilian 
office or pagition within the meaning of dual-compensation and dual- 
office statutes. The Comptroller General noted in this holding that 
the congultant was to serve in a purely advisory capacity on a rather 
infrequent basia. Furthermore, the Comptroller General required 
that compensation be paid strictly on a fee basis ag distinguished | 
from a time basis. Thus, the retired officer was paid a fee per 
consultation. The period of time required for each consultation 
would be immaterial. | —* 

/ 

6. On $ July 1955 the Comptroller General issued an 
unpublished, classified Opinion which held that certain types of 
Services required in the fulfillment of the unique functions of the 


Approved For Release 2005/07/12 : GIA-RDP84-00709R000200050001-5 


i 


| . 


Agency, Which cannot be economically and satisfactorily performed 

by regular Agency employees, may be performed on a contract - 

pasis for which a fee is paid without there arising an employer- 
employee relationship between the contractor and the Agency. If 

such contractor is a retired military officer, he may retain his 
retirement pay while at the same time collecting a fee for the 

gervices rendered to the Agency. The Agency's requirements raay - 
be precise and for a sole occasion, or they may be broad, contemplating 
an extanded period. Since there would be no accurate method of putting 
a dollar value oa the inforrnation or services to be obtained through 

the contract relationship, the fairest method of computing the fee 

may be upon an annual basis. The Comptroller General regarded 

such a fee as equivalent to the retainer fee paid an attorney in private 
practice. a 3 


7. Aw to the character of employment, the Comptroller 
General quoted the following facta: the Agency exercises no control — 
or supervision over the persons or the work of the contractor; it - 
vrovides no office space, facilities, tools, or appliances; there | 
are no prescribed hours of work; and the individual In his discretion 
carries out the work at such times and under such conditions as he 
deems expedient; further, in connection with the prosecution of the 
work he may utilize the services of other persons s£ he sees fits 
such persons may not be subject to the supervision of the Agency» 
thus, the individual is told what information the Agency desires aad 
left to hig own resources and devices to obtain that information. On — 
those facts the Comptroller General concluded that the relationship 
of the individual to the Government wae that of an independent ton- 
tractor rather than ar employee. 


8 The Comptroller General was very specific in the case 
cited to Hit the cases in which such persons would be considered 
independent contractors to those in which the Agency is purchasing 
a final product. The fee may not have reference to any particular 
service but must take in the whole range of possible future assiga~- 
ments, The time worked is left entirely to the discretion of the indi- 
vidual and does not in any way constitute the basis for payment, 
although the fee covers a period of actual or potential services for 
one yaar. 

; : i 
9, We would suggest in any case in which you desire to 
employ a retired service officer you contact this Office with the 
Specific facts as to his relationship to the Government or its 
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proprictaries. Because of the extremely intricate nature of the 
statutory law in this subject, opinions are best developed on a 
case-by~case basis. Therefore, if we can be of service as to the 
considered employment af the two Naval officers in question, please __ 
feel free to call ‘upon use : i 


Office of General Counsel 
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CGC 63-1418(a) 


MEMORANDUM FOR: Chief, Cperationa and Lisiaon Sranch, 
: Finance Division 


SUBJECT: Interpratation at aa 


REFERENCE: 9 May 1963 Memo From C/EE/SS to SSA-DD/S, 


| | Subject: Financtal Rellef for[______] 25 
25X1A oO cxoaae | 


I. is intended to circumvent the harsh effect 
subparagraph UW (shipment and storage of household effects) could have 
upoa employees shipped overgeas af 3 time when the old gross weight 
allowances were in effect, by excepting any such employee from appli- 
cation of the new net allowanezs upon return to the Unlied States wherever 
they would subject him to a shipping weight limit lower than applicable 
tohim at the time of departure from Headquarters. You have requested 
our review of a caze in which the regulations applicable in August 1957 
allowed shipment of 4,509 pounds gross and 16,050 pounds total shipped 
and stored, The employee in thie instance, if the 1957 regulation ies 
applied for the return shipment, would be subject to repayment of over- 
weight of 1,937 pounds minus 556 pounds unased, unaccompanied baggage 
allowance as applicable for a net overweight balance of 1,381 pounis. If 
the regulation, effective | April 1961, were appHed, the net overweight 
would be 2,431 pounds minus 556 pounds unused, unaccormpanied baggage 
for a balance of 1,925 pounds overweight. The difference tn cost to the 
employee of these two computations ia $256.78. Chief, EE/S55 has re- 


Commenied financial relief in this amount in the memorantum for SSA-~ 
DD/s, 


2. Ye would think the clear wording of the regulation allows only 
*ne exception to the application of the old regulation should such appll- 
Cation favor the employee upon his return from an overseas assignment, — 
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The exception, i. a, the ease in which the lower weight Uroit is ace 
casioned by assignment to a post where Government furniture is pro- 
vided, would not be material in this particular fact Situation, although 
the post to which the E£ employee was assigned was apparently such 
apest. We believe, Soreteres that the employee should be provided 
the relief requested by Chief, EEL /SS and should only be required to 
yolmburse the Agency the sum of $362.37 for the overweight, 


BECis AU. ewb: cdk (3 Jun 63) 
Distribution: __ 
O&kl - Addressee — 
1- Subj. Zrare. 
- JBU Signer 
- Chrono, 
1- Cire, 
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SECRET |S 


OGC 63-1624 


. 5 JUN 1963 | 


MEMORANDUM. FOR: Deputy Spectal Support Assistant to 
the Deputy Director (Support) 


: SUBJECT: | | 3 Proposed CIA Living Quarters Allowance 
System ake : 


1, You have requested our advice as to the legal authority : 
of the Agency to establish 2 living quarters allowance system under FOIABS 
which, in some instances at least, the allowance would be in excess — 
of those established by the Standardized Regulationa (Government — OGC 
Civilians, Foreign Areas), The Standardized Re fast! 


2. “As you have indicated, although thia Agency, as othera, may FOIAB 
furnish quarters for its people, in many cases our cover requirerments occ 
sre such that this roach is not available in any realistic and useful vo 


3. I believe. also that the allowances contemplated would not | 
be. income to the individual for purposes of Federal income taxecs.; 
am SUL a . 
1+. 46, Xoyr draft mernorandum of 1 March is returned herewith, 
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OGC 63-0930{a) 


11 June 1963 


.EMORANDUM FOR: DC/WH Support 


“4 sUBJECT: " Request for Reimbursement for Transportation 
of Foreign Replacement Vehicle 


FOIAB5 
i : OGC 
X1Al. You have requested our opinion as to whether pk st il ( 
| df, & wtaff employee, may be reimbursed 
Ac- . : 
[cording to your memorandum, |  —s_—s had served fora period of eon 
more than four years in, Latin America when, on 31 December 1960, a 25X1A 
forcign automobile was shiysed at his request from ee his post nae 
ip Latin America. It arrived on 21 January 1961, prior to the Presidential 
order prohibiting the reimbursement for the antpment of newly-acquired FOIABS: 
rotor vehicles of Government employees. : 
OGC :4 
ra 
This was accomplished by[| son 1 April 1961, that ig, 25X1A: 
several months after the arrival in Latin America off 25X1A | 
automobile. We therefore conclude that [7 | could not 
be relmnburged by the Agency for this shiprnent. 25X1A - 


25X1A 


3. Ye are returning your vapers with this mernorandum. 


Office of General Counsel 
Attachments : 
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OGC 63-1422(a) 


25 June 1963 


MEMORANDUM FOR: Director of Personnel 
SUBJECT: g Pay of Conaultants and Experts 


REFERENCE: Memo fr D/Pers ta Deputy General Counsel, - 
. did 3 May 1963, same subject as above 


I, We have been examining this problem and have discussed it 
at various places. Most particularly we have discussed it with the 
Department of Defense since the statute involved also affects them, 
Ihave been informed by Mr. Norman Paul, Assistant Secretary of 
Defense for Manpower, that they very much desire to establish a 
rate in this field of $100 a day and he is presently collecting specific FOIAB5 
justification from the various services. 


2, Your sugyestion that we merely delete the reference to OGC 

$50 a day does pose a prodlem in the respect that . 
on the 

other hand wo @ lett to go to the provisions of PLL. 600 which | 

would give them a maximum rate of $68, 96 at present and $74, 16 

in January of 1763. This particular point makes it even more 

necessary that we coordinate our approach most closely with DOD. 

This becomes even more pertinent since we are advised that informal 

discussion of this problem by LOD with the Bureau of the Budget was 

not entirely satisfactory in that the Bureau of the Budget stated they 

would prefer to look into this problem on a Governinent-wide basis 

and, consequently, would like to conduct some thorough studies. All 

of this, of course, could rnean extended delay. 
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3, Asa firet step in working on this, it is requested that the | 
orfice of Personnel pull together appropriate justification looking toward 
scussions with the Bureau of the Budget. I think we should have very 
ppecific examples of why we need relief from the $50 a day and why we 
should be able to go up to $100 a day. After this has been prepared 1 _ 

yould propose that the Agency and DOD consult to determine the best 
strategy I might add that Mr. Paul stated he was pleased to learn of. 
gor efforts in this field and he saw no reason why we could not work 


together on this. - 


25X1A | 
Deputy General Counsel 


ee: Executive Director 
DD/S . 


OGC Subject ane: S 
y OGC Chrono. 
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OGG 63-1820(ay 


25 June 1963 


MEMORANDUM FOR: DC/SS/EE 


SUBJECT: Leave in United States and its Effect 


upon 
Field Tours af Duty 


REFERENCES . Your memo to OGC dtd 2t June 63, same subject 


1. On 21 June 1963 you requested our opinion on whether 
ne spent In the United States for any purpose would serve to - 
lengthen the eligibility period before which an ernployer assigned 
overseas might utilize accrued home leave. fo ee that 
authorized leave with pay “ragardlese of where such leave is 
used’ will not serve to extend the period of creditable service for 
horne leave accrual. Over the period of the last sight months, this © 
Office has had a number of conversations with representatives of the 
Generat Accounting Office with respect to hame leave accrual and 
the eligibility perlod for utilizing hore leave. From our most recent 


conversation, we have concluded that GAO favors the following 
rositions 


A. Time spent in the United States serves to lengthen 
the period of tirne before which the eriployee bacomes 
eligible to utillze home leave. Lf such tlme apent inthe U. 5. 
ig for TDY of lees than four months' duration, the rule does 
not apply. 


“L. Time apent in the United States on TDY or leave, if 
less than four months! duration, will not interrupt accrual of 
home leave. 

. 
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2. We are requesting that the Director of Personnel review 
thia informal opinion of the General Accounting Office in light of 
nd are suggesting that the Handbook be modified accordingly. 


3. It is hoped that this clarification of the. present legal 
position in this rather confusing area will assist you in notifying 
well in advance personnel overseas who may otherwise rely upon sore 
understandable misinterpretation of home leave accrual and eligibility a 
rules. , 


ce of General Counsel 


cc: Director of Personnel 
OGC:JBU:ewb(25 June 63) 
Orig & 1 - Addressee 
Subject: Fie. fe 

Signer 

Chrono ~ 

Cire 
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MEMORANDUM FOR: fee sa | 


sUBJECT: Forced Resignations . 


1, In a memorandum filed on 21 June 1963 Judge Youngdahl, 
of the United States District Court for the District of Columbia, 
decided that in the case of Ernest Paroczay v. Luther M, Hodges 
the plaintiff was never legally separated from his position in the 
Department of Commerce, The sole issue in the case was whether the 
plaintiff's resignation of 17 February 1960 from the Department of 
Commerce was voluntary or involuntary. According to Judge 
Youngdahl, ‘if the resignation was voluntarily given, then plaintiff 
has no right to the reinstatement in government employment which he 
seeks in this law suit... if the resignation was involuntarily given, 
however, then plaintiff's separation from government employment 
constituted a discharge, and he would be entitled to certain procedural 
rights under the Veterans Preference Act... including the right 
to respond on the merits to certain charges made against -him, " 
(Emphasis mine, ) : 


2. The basis for the plaintiff's complaint was that he was 
asked to resign from his position with the Department of Commerce 
and, if he did not, charges would be brought against him, The basia 
for the request for resignation apparently was information indicating 
that the plaintiff had participated in homosexual activities prior to 
his being employed by the Department of Commerce. The plaintiff 
filed an affidavit with the Civil Service Commission and with the 
District Court for the District of Columbia which stated that a 
Personnel officer of the Department of Cormmerce said 10 the plaintiff, 
'T you do not resign now, J will presa charges immediately. As soon 
as I go into the front office I will atart proceedings," The plaintiff 
in that affidavit said that he asked the personnel officer for a few 
days to think the matter over, The personnel officer replied, 
‘ccording to the affidavit, "No, once you leave this officeI wil | 
start proceedings right now. Sign now," The plaintiff's statement 
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continued “without advice of counsel or an opportunity to discuss 
the matter with my wife or friends, and being apprehensive of being: 
held up to public obloquy, I signed a ‘form! resignation. ... on 
february 17, 1960, and effective March 18, 1960," . 


3. The case went up to the United States Court of Appeals, 
District of Columbia Circuit, and was decided by the Court on 
23 December 196) (297 F, 24 439), That Court said in its opinion, 
‘ye hold only that in the form in which the variations of the facts 
were presented by affidavits to the Commission the. resignation was 
not demonstrated to have been voluntary and that in the District Court 
there was presented a material issue of fact in that regard which made... 
the case not appropriate for disposition by summary judgment, '' Up 
to this point the plaintiff's case was still a procedural one in the 
Courts, and while facts were presented in affidavit form concerning 
plaintiff's "resignation, " there still had been no determination of 
what in fact happened concerning plaintiff's "resignation, " 


4, Plaintiff's next atep was to go back to the Civil Service 
Commission, The Civil Service Commission decided that the 
"resignation" was voluntary. The plaintiff then went to the District 
Court in the present case, and the District Court under the guidance = 
of the opinion of the Court of Appeals decided that as a matter of fact 
and law that plaintiff's "resignation" waa not voluntary, Judge 
Youngdahl said, "the very posing of the choice under an admitted 
threat of immediate charges rendered the resignation involuntary. " 
He quoted language frorn two casea, Nakashima v. Acheson, 
98 F. Supp, 11, 12 (S.D. Cal. 1951, ), "a voluntary act ig an act j 7 
Proceeding from one's own cholce or full consent unimpelled by 
another's influence," and from Weisert ve. Bramman, 216S5.W,. 2d 
"430, 434 (1948), “itis... the general rule that a claim of duress 
cannot be sustained where there is full knowledge of the facts of the 
situation and azxple time and o rtunify (sic) for full and free 
lnves tigation, deliberation and reflection, '' Youngdahl continued, 
"There is no showing that the charges had to be filed immediately: 
they related to alleged incidents of a homosexual nature which had 
occurred some time before, including alleged incidents in his youth, 
There is no showing that national security was in any way involved, 
or that any other reason existed for immediate action, In fact, 
Plaintiff's actual employment was not terminated until March 18, 1960, 
the date his resignation became effective," Judge Youngdahl 
“oncluded "that the need to make an immediate choice denied 
Plaintiff the process which was due him under the circumstances, | 


and that the resignation aubmitted on February 17, 1960, was 
involuntary, " ' 


ZY LE | 
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| 


5. The pertinent statute is Section 363 of Title 5 United 
states Code which gives permanent or indefinite preference eligible 
with certain procedural rights in case of discharge, suspension for 
more than 30 days, furlough without pay, and reduction in rank or 
compensation, 


re 
6. The Veterans Preference Act, of course, does not apply 

to personnel action involving employees of this Agency. However, 

{ believe Judge Youngdahl's opinion is not to be confined to cases FOIAB5 

arising under the Veterans Preference Act. Itis appropriate to _ 

this type of "resignation" if Kee to che an eigen wer a fair. 

shake, It could be argued tha : 

discharge. 


OGC:MCM:kma (27 June 1963) 
Distribution: 

Orig. - Addregsee 

1- Subject Zu./¢ 

1- MCM Signer 

Pp <s Chrono, 
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2 | 1 
COG 63-1879 eg 


ay JUL 1963 


MEMORANDUM SOR: Deputy Directur of Central Intelligence 


SUBJECTS ~ Reco:nmendatloa {or 
settloment of (lat for Injury to Infant 
Daughter 


cd 


{. The me~norandum centalas a recommendation submitted 
for Deputy Cirecter of Ceatral intelligence approval, Such 
recormncidation te contained tn paragraph %, 


¢. On 2 December 1941 the dependent daughter of Myr. 25X1A 
eae an Agency enployes stationed ian. sd] xequived = 
medical cara for treatraent of burns sustained atthe [___—| Ming 
quarters, She was taken to the Agency medical factlty at the station © 25X1 
and was treated by au Agency phyaiclas, The phystelan treated the 
dependent for second degree buras of the tips of the third and fourth 

flugera of the left hand, Alter treatmeat, while the phyalclan was 

bandaging the Lijured areaa and atterpting te cut the bandage, the 

patient avidently drew her left index finger ug tate the line of the 

scisgora resulting in the severance of the typ of the index finger, 

Tha dependent waa taken to a hoapital where the tip wae sutured and 

a graitiog procedure attemptsd, The grafting procedure, however, 

was anauccesafal (Attachment A). Upon receipt of the station thquiry 

ior lnformation concerslag benefits to which the family might be 
eatitled ao a result of said tajury, the Acting Chief, Geasfits and _ 
services Divisioa, coordinated aa iavestigation of the facts of the above- 
deaertbed incidest {a cooperation with Chief, Citntcal Division, Medical 
“tali, aad a member of the Cffice of General Counsel. The varlous 
Magnastic and prognostic aspecty of this case were tavestigated by the 
‘edheal Staff and were reviewed by tha representatives of the afore- 
tentioned offlces, According to the modical report, no lurther | 
pathological developments resulting trom this injury are expected. 

There will be same physical dizavility regardiag the use of the finger 

tadex spectal clreunatances such ao, for example, playing a musical 
Instrument. The major defect, however, ls coamette in nature and tt 
ls uncertaia aa to whether or nat a Prostheste will be desired now arin - 
the future (Attachnent 3), 26K wee 


j we é GROUP 1 
SECRET yee Excluded trom automatic 
Dae downgrading acd : 
dectassitication 


career 


terns aap can Sen te emer ners eon, 


zi; 
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F25X1A 3 : : 7 
: 7 po — — Jenin C) has subaleeda clata for 


sii future medical care necessary ace result of the injury. it. 
[ ___ has alse atated hia iatestion to allew Als child to decide 
in the future whother or aot she would whah a cosmetic prasthesls, 


a [tte our optalon that ha ne standing te sue 


he Agency or the United States Goverament a4 the federal Tort Claire 
Act, whic Ls the pertinent statute, dees not conteuplate lajuries 
gecurring outaide the United Tlates. slowevrer, an Ansar can court 
wauld have jurtedictioa over an action against the Agency phystclag 
tavalved. Although it is extremely dificult ta predict au award. of 
damages im such @ case, a review of the law of various United States 
pariedictlons as well as couversations with local attoracys ladicates 
that an action of thls sert against the payaliclan Ia such a jurlediction 
woud provably reault in a verdict for the plaiatifi iu the amount of 
$5, 394. [sd weuld alo have poasthle recourse to the | 
guordisaiew of a private bilita the Cougress. 


Ss, ‘We do not think that this Agency should guarantee the 
| syment of all future medical expenses in ceanection with Ute lajury. 
DIABSs« 6 xalteve, however, that « settlement ls in order. The Agqwacy 
jnstalladion invelved was under Navy cover, Sy statute and regulation 
the Judge Advocate of the ihtaey Departrrent coucernad may gatile 

atthe United ‘rates fa a5 aroount aot to exceed 


& child was lajared usder circumatances 
ia which sone degree of negtigence by an agent of the Agency must 
ue presumed, la view of the applicable law aa well ae the equitles 
hereta prasent, thin Cfilce has oo legal objection to a fall axed (inal 
vottlersent in the acount af 33,4045, which regrevests the aboves 
mentloned eum af 55,990 less the usual attorney's fee which otherwise 
would sorrmally have io be paid ia ouch a case, 


7. Aw otated, the parents of the child have wuflered ne 
pecuslary less and have not put forward a personal clats for damages. 
An a safeguard ser the child, the above-mentioned sun would be put 
ta trast for the saly benefit and use of the child, This Cffica will 
also take the stepa mecegsary ta barure that the settlement 1s teal 


tn all recpecta. . 
: 265 
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d 8. Itis recommended that the Deputy Director of Central 
Intelligence approve payment of $3,599 in final settlement of the 

claim arising out of the above-described incident. Such approval will 

pe subject to receipt of a release and an Indemnification agreement 


a ST relating to any and all claims arising 


out of this incident. 
Pe  iaEany 3) if TECH 
25X1A s) Lavveece RL Houston 


LAWRENCE &. HOUSTON , ; 
General Counsel 


Attachunents 


CONGURRENGES: 


“Pirector of Personnel _ Date 


Chief, Medical Staff : Date 


as eed 2 Aug 1963 
Deputy Director (Support) | Date 


i eaaencimeememenemenmenal 


s/ Richard Helms 5 Aug 1963 
Deputy Director (Plans) Date 


The recommendation in paragraph 41s approved, subject to conditions 
mecified in DDCI memorandum to General Counsel dated 10 October 1963 | 


| Deputy Director of Central Intelligence — Date 


| CCC:F IJDskena 
| Crig, - CGC Medical C.R. Claims 
l- ppcr 
l- rR 
. DD/P 

-DD/s 2 G 
i. D/Fers, 6 

: C/Ms 4 ies a! 
Neches SECRET 


UU ESL OAL 


Approved For Release 2005/07/12 : CIA-RDP84-00709R000200050001-4) 
OGC 63-1587(a) 


23 JUL 1963 


MEMORANDUM FOR THE RECORD _ 25X1A 


suBsect: [[_______ Memorandum 
of 22 May 1963 


REFERENCE: — - OGC 63-1587 Memorandum of 31 May 1963 


1. 7 Acting Chief, Fiscal Division oe 


25X1 


[_} phoned on 23 June and advised me that he had my 
referenced memorandum and wag handling this case. I referred 
him to the Comptroller General opinions B-143672, dated October 
17, 1960, and B~147299, dated October 19, 1961. 


2. ed today and advised me that Mr. 


$4 claim is based on his contention that he wag entitled 25X1A 

to per diem from the time his motor coach left the terminal 

even though the coach dees not have a printed schedule. Mr, 
[continued that it had been decided to allow[___] this > 25K 
$4 since the motor coach departure schedule is geared to the 

departure schedule of the aircraft from Friendship Airport. Mr. 
[_—sid|willinform([— sds that he may submit a ‘voucher F 25X1A, 
for the $4.00. 25X1A ao 


3. Ladvisedf—~*——_ I would mark this case closed 
on OGC records... Hl 


OGC:EFM:ibm 
Distribution: 
O&- Subj - Travel ‘ 
- EFM Signer °B7 


| 

| 

| 

| 

: > | 
4 

2 7 | 
| 
, | 
ee 
| 

. , 
L Chrono oe 4 my per) | 
/ : | 
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24 July 1963. tS 


fo 


MEMORANDUM FOR: oe a 7 
SUBJECT: . Delegation of Authority under 
\ 25X1A 


1. This refers to my 21 May 1963 memorandum to 
you in which I advised I would check further into. 1] +25X1A 
insofar as it authorizes certain officials subordinate to 


the DCI to make awards in amounts up to and including 
$1, 000. os ; 


“2. Section 302 of the Government Employees' 
Incentive Awards Act, 5 U.S.C.A, 2121, provides that the 
departmental awards program shall be carried out under 
such regulations as may be issued by the Civil Service 
Commission. Section 32, 201 of the CSC regulations author- 
izes departmental plans and provides for. "adequate dele- 
gation of authority and responsibility to bureaus, offices 
or field units to assure maximum compliance with the pur- 
poses of the Act." 


3. It is therefore clear that the officials designated 


inf] may make awards in amounts up to and including 
$1, 000, fl oe : 


i 
t 


i 


r 
‘ 

t 
i 


OGC:EFM:ibm 
Distribution: | yf 
O - Subj - 07 773 CC, RK. Rev, 
1 - EFM Signer 


a. Chrono 
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OGC 63-2195 


26 JUL 1963 


MEMORANDUM FOR: 


Recorder, Honor and Merit 
Awards Board 


SUBJECT: Tax Vithholding on Agency Awards 


1. This pertains to your telephone inquiry to 7 


and our subsequent phone conversation concerning the necessity 
for the Agency to withhold income tax from cash awards to 


empluyees under either the honor and merit awards program 

oe the suggestion awards prograin ee a 25X1A 
25X1A > . 

2. V.e helieve that taxable awards to empleyees are sub- 
ject to withholding. As you know, every employer making payment 
of wages is required to deduct and withhold upon such wages, 
Section 3401 of the 1954 Internal Revenue Code provides in part 

that the term ‘“wages'' means all remuneration for services per-~ 
formed by an employee for his e:nployer with certain stated 
exemptions. None of the exe:nptions apply in this case. 


3. My research has aot revealed any specific authority 
defining these awards as ‘wages" within Section 3401. However, 
Suggestion awards are “wages'' under the Social Security Act 
(8.S.T. 232, 1937-2 CB 456). In thia connection, Commerce. 
Clearing House in its publication Standard Federal Tax Reporter, 
@ leading tax service, states ''The general definition of ‘wages! 
for incume tax withholding is similar to that for social security 
tax purposes, so it would seem that the same results should be 
reached, and that income tax withholding applies to suggestion 
awards.'' I checked iny findings with Mir. H. L. Lewis (Code 134, 
X=3292) uf the Eimployraent Tax Branch, IRS, who advises me 
that there are no specific rulings in puint. He has no doubt, 
however, that the awards are within the Section 3491 definition of 
“wages.' 
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4. Thie question could probably be submitted to IRS for a 
formal ruling. If you would Like tu consider this, we would be 
pleased to ceeeuas it with you. — =s 


i a sare 


Office of General Counsel 


Distribution: 
O&l - Addressee 
1 - Subj - Pers. 4 ¢.¥%. Zerfier) 
- EFM Signer 
()- Chrono 
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26 July 1963 


MEMORANDUM FOR THE RECORD. 


| SUBJECT: Renovation of the Director's Suite 


| REFERENCE: Action Memorandum A-273, Office of the Director . 
18 July 1963 


1, I discussed the attached memorandum wine this 
} morning with respect to the Agency'e authority to deal directly with a 
: private contractor for the renovation and refurbishment of offices at . | 
4 Headquarters Building. He stated that where GSA desires it may ; 
redelegate to an individual agency the responsibility for the design and 
execution of renovations and. refurbishment of that agency's buildings ak | 
and grounds. The agency then may take appropriate action, including i) 2 
negotiating with a contractor without open bids if security requires for e 
tae required renovation. Under these circumstances at this Agency, | 

the appropriate office in the Office of Logistics is charged with negotiating 
and contracting with the private firm in the name of the Agency. 


25X1A 
3 2. Since apparently the Office of Logistics has the particular case __ 
% well in hand, they will probably enter into a contract with 


after receiving concurrence in its terms from CL —iéd as our repre- 


tentative. . 25X1A 


OGC:IBU:ewb 


a 8 - Buildings and Grounds w/att 
Signer 
Chrono.” 
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26 July 1963 


| \eMORANDUM FOR THE RECORD 


SUBJECT: Home Leava Prior to Completion of 24-Month Tour 


REFERENCE: Memorandum for SSA-DD/S dated 26 July, same subject 


og es, ~  25X1A 
Es oo wl asked me to come into his office on 
} 22 July to réad a Clandestine Services 
| 11 July 1963 on home leave, a thermofax of which is attached. The 
| day prior to the issuance of this notice I had sent a draft support 
tulletin to the DD/S, which, my understanding is, wil’ be going out 
| to the field soon, clearly prohibiting, as does the Overseas Differentials 
| and Allowances Act, the taking of home leave prior to the completion of 
| % months! continuous service outside the United States. The CSN, 
| however, states that, generally speaking, while it is Agency policy to 
f require completion of 24 months of continuous service by all employees, 
including those under Foreign Service cover, operational necessity, 


tardship, or compassionate circumstances" may overrule this require- 
a ment, 


~ 


2. We have been struggling with the concept of what constitutes — 
+ “months! continuous service since December 1962. The draft support 
talletin reflects our negotiations with a representative of the General 

q Accounting Office and is about as lenient as is conceivable under 

§ °L 86-707. In writing the draft support bulletin, I tried to pick up as 

§ “any of the Foreign Service rules ag possible, such as allowing the 

¥ “iling of time for eligibility to continue until arrival at a United States 

q *rtor border. However, since PL 86-707 appHes specifically to all 
| Sencies of Government, except in part the Department of State, we 


| Yould have no legislative authority to ignore this statute and apply the 
@ '961 amendment to the Foreign Service Act. 


25X1A 
3. veranda =] TSD called and today came in 


§ ° speak with me on the case of an employee in who 
| “served abroad for 22 months. It would be in the best interests of the 


6 
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6. The above summary omits a great deal of the details involved 
inthis problem. If you would care for a further discussion of this most 
complicated of all immigration cases, I will be happy to accommodate. 


sl 


cer a, es 


Orig - Subj. - Aliens | , : . 


Signer 
Chrono.” 
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2 + B AUG 1969 


MEMORANDUM FOR: Office of Personne} | 
ATTENTION: 


SUBJECT: Pro ous 
Posed Notice on 25th Hour p 
Aascctation ; serernst 


and confer. 


the draft nott loft with as, 


¢¢ which you 


of 8Ppropriated 
at Agency con. 

3%. See attached 
from Mr, Houst. 


November 195] 
Appropriated Funds £ Facilities, " 
: Cd 


* memorandum of 7 Ma eatlonal 
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ue 


Approved For Release 2005/07/12 : CIA-RDPo4-UuTe 


ld be reduced 
a Avene uired could be furnished by the employees, 
ss 291 os 
rad Dag [73> rare ee ee a 
OM Se ONY hee 


25X1A 


Approved For Release 2005/07/12 : CIA-RDP84-00709R000200050001-5 - 


ia fees 
a 1 8 oe 


WA yy 4 
EEDA cade Ose 


4. An to activities which might require fands, in particular the 
ticket service, aeveral sources could be explored. The most normal, 
and therefore probably the best, would be to invite one or more ticket 
agencies to consider the establishment of a facility for the Agency. 
security problems would have to be met, but clearance of personnel 
furnished by such an agency should resolve them. Or CIA could furnish 

rsonnel, on & reimbursable basis. Other problems would remain, 
such a8 the legality of furnishing space, etc., but these also should be 
open to solution. 


5. Perhaps the first practical step would be an Agency notice 
to the effect that there are indications of interest in expanding and 
modifying the present recreational set-up, a ticket service and other 
activities have been suggested, and employees are invited to confer 
among themselves looking to the establishment of such a facility. 
An eruployee group could be selected which would ascertain the extent . 
of ersployee interest, the availability of funds, Agency interests and 
requirements (security) and commerctal interest. Appropriate further 
steps would then follow. Office of Personnel and other Agency components 
could assist, as warranted. 


Attachment a? 
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OGC 63-2267 


5 AUG 1962 


| yEMORANDUM FOR: Office of Comptroller/TAS 


SUBJECT: Educational Travel and Home Leave with =----------~ 
Respect to Alaska and Hawaii 


You have inquired as to the rules concerning educational travel 25X1A 
and home leave with respect to persons assigned to 

Both subjects are covered by the Overeeas Differentials and ANowances 

B Act, but under different and complicated provisions. 


A. Educational travel is provided in section 221(4)(B) for the 
dependents of an employee ina foreign area. <A foreign area in 
turn is defined by section 111(6) as any area "situated outside the 
United States, the Commonwealth of Puerto Rico, the Canal Zone, - 
and the possessions of the United States." The term "United 
States," when used in a geographic sense, is defined (section 
1t1(4)) to mean ‘the several states of the Unitod States of America 
and the District of Columbia." Both[ ss “(SSS™S™~=Cédt errr tats) =25X1A 
on the date of the enactment of the Overseas Differentials and 25X1A 
Allowances Act. Thus a person assigned inf sit 
not a person ina foreign area and travel expenses for hia dependents 
therefore may not be authorized. (I am not sure that a different 
meaning would result if the twe areas had become states after enact- 
ment of the Overseas Differentials and Allowances Act.) 


_ 


B. Home leave is prescribed by a provision of the Overseas 
Differentials and Allowances Act and does a0 by amending for the 
purpose the Annual and Sick Leave Act of 1951. It provides that 
persona who have comploted 24 months of continuous service 
“outgide the United States" are entitled to leave of absence for use 
in the United States. Still another provision of the Overseas Differentials 


293 
Lint Vel iecltie sae urLY 4,43 


Approved a Leia annular GIA-RDP&4-00709R000200050001-5 
| 


Ags ociate General Counsel 


OGC:RHL:ewb (5 Aug 63) 
Orig & 1 - Addressee : 
Subject ~ {an2. 10-2 CR (one. ] 

Signer 
Chrono |“ 
Cire 


Approved For Release 2005/07/12 : CIA-RDP84-00709R000200050001-5 
\ 
A Re Siuieth 


aT ee Suid ~ giail 


7 August 1963 


MEMORANDUM FOR THE RECORD 


sUBJECT: Virginia Amendment of Divorce Law 


Prior to 1962 one ground for divorce in Virginia was 20-91(9), 
| as follows! 


"On the application of either party if and when the husband 
and wife have lived separate and apart without any cohabitation 
and without interruption for three years, and at the time of separation ™. 
were each resident and domiciled in Virginia. Divorce on this — 
ground shall not be granted where service of process is by publi- 
cation. "' 


"On the application of either party if and when the husband and 
wife have lived separate and apart without any cohabitation and 
without interruption for three years. A plea of res adjudicata or 
of recrimination with respect to any other provision of this section 
shall not be a bar to either party obtaining a divorce on this ground." 


, @ Atall times section 20-97 has provided that no suit for divorce is main- 
f @ Unable unless one of the parties is domiciled in and is an actual bona fide 
® % ‘ldent of the state for at least one year preceding the divorce. There is 
; me question on whether or not the amendment of 20-91(9) has abolished ~ 
| Ms requirement. This is doubtful and probably the plaintiff in any divorce 
| “tion must be a bona fide resident for one year. Todd v. Todd, 202 Va. 
‘31s the only case arising under this section and has not been illustrative 
+ Its meaning. However; the implications for this Agency would seem to 
(1) that divorce on behalf of an alien resident in Virginia is possible on 
ae "unds of separation; (2 unlike the Maryland Code, which requires a 
= vluntary separation, Virginia would require only "living separate and apart''; 
"4 (3) the effect of the 1962 amendment is clearly to allow service by publi- 
Stion in guch a divorce procedding. 


in 1962 the same section was amended to read as follows ; 
| 
| 
{ 
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OGC 63-2425 


14 August 1963... ; Se ae Gate tah 


WEMORANDUM FOR: C/EE/SS 


SUBJECTS i Home Leave Eligibility ~ coy 


” 


1. We have reviewed the documents you submitted with 25X1A 
respect to the home leave eligibility of “who A 
is presently serving oversees as a staff employee inL__] White . 25X1 


ln the past there may have been some confusion as to the effect upon 
home leave eligibility of expenditure of annual leave tn the United 


‘25X1A 
States, the draft Support Bulletin attached to your Dispatch [sd 
of 17 July 1963, we believe, accurately states the law. 


2. If ‘coe has completed 24 montha of continuous service 
abroad, caleulated from the date he arrived at his post abroad until he 
arrives at a port or border in the United States, less any leave taken 
In the United States (ses example 3 of the draft Support Bulletin), this 
vould make him eligible for home leave and home leave travel, 
Adparently, if he is taking surface transportation, thersfore, he will be 
tligible under the facts you have submitted. 
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OGC 63-2349 
44 AUG 1962 ! 


t 
MEMORANDUM FOR THE RECORD ; | il 
| 


SUBJECT: Recision of a Termination Order asked 


k. en ae a Office of Personnel, called to 
ask if thia Office had any legal objection to recision of a terrnination - ih 
order under 


2. On1l8 July 1962, the Subject of the termination order , 

“: waa notified that she had becn declared “surplus” and that her  o6x 

: services had been ordered terminated by the DCI under 1A 4 
but that she would be retained in her position until she reached 4 

retirement age. ‘She reaches this age in December, 1963, at which ' 

time ahe Is scheduled for termination, | IER 


3. Her Division has recently inttiated a request that she be 7 | ns 
retained in employment because she is singularly capable of per- } 
forming her job, because she ls performing ina highly satisfactory 
manner, and because her work is eszential to the Division, DD/P ! 
has approved this request and has notified Persosnel taat itis ia : 
the interest of the Agency that her termination order be revoked, _ 25X1A 

is Thus, although the employee has not appealed her termination under | 
oe the procedure specifled iat DD/P has reconsidered ita i. 
, original recommendation regarding Subject and has requested the 


original order in its application to Subject be revoked. 


4, As the decision to terminate ts diacretlonary with the 
DCL, Ladvised[__| that thia Cffice would have no lggal objection 
if the Director were to reverse the decision to terminate on the grounds 
that on further review the Agency's needs are best served by retention 
of Subject. 


fa U. 
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15 August 1963 


MEMORANDUM FOR THE RECORD 


SUBJECT: Per Diem for Temporary Duty at Stations Subsequently 
Made Permanent a 


\ 


1. We have on a number of occasions been asked by operating 
officials whether per diem may be allowed for duty at a post prior 
to the taking of home leave when the post will become the permanent 
duty post upon return from home leave. A 1951 Comptroller General . 
opinion, 31 Comp. Gen. 439, is directly in point. In this cage a 
State Department official was transferred from Colombo, Ceylon, to 
Washington on home leave orders and also directed to report at Wash- 
ington for a period of consultation before proceeding to his home leave 
point. On expiration of his leave the order directed that the employee 
report to Washington for permanent duty. Per diem while in Washington 
was specifically authorized for a period not to exceed five working days. 


2. The Comptroller General stated that in the usual case per 
diem for temporary duty at a station which subsequently becomes an 
employee's new official station must administratively be disallowed. 
However, the State Department related facts which provide an excep- 
tion to this rule. It said that irrespective of their next posts of assign- 
ment all employees of the Foreign Service ordered to the United States on 
home leave are directed to report to the Department for a period of con- 
tultation where they are interviewed by officers in the regional bureaus 
and area operations offices concerning problems peculiar to their last 
posts of assignment, as well ag interviews in intelligence, budget, and 
other matters. The Department stated that the fact that a number of 
these employees would be entering on Departmental assignments after 
Compilation of TDY and home leave has no direct bearing on the purposes 
of duties performed during this TDY. 


a 
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3. The Comptroller General stated the following: 


‘The case here involved may be distinguished from 
those in the decisions referred to, and others falling within 
the scope of the general rule, since under the administrative 
practice described in the paragraph quoted immediately above 
the employee's presence in Washington for consultative purposes 
is not related or incident to hig assumption of permanent duty 
at that place upon completion of his statutory leave, it being 
evident that he would ‘be required to report for temporarf duty 
in Washington regardless of whether that city was to be his 
future permanent station or not." (emphasis added) 


therefore, TDY prior to the taking of home leave at Headquartere in 
cases in which employees are to be assigned to Washington after a 
geriod overseas may entitle such employees to per diem, provided such 
TDY is for the purpose of consultation and interview prior to permanent 
assignment on which it has no direct bearing. 
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23 August 1963 


MEMORANDUM FOR THE RECORD 


SUBJECT: Leave Travel Expenses for Persons Assigned > ne 
oBX41A and[_|- Application of Title 5, Section 73b-3 


1. The current version of Section 73b-3 is a codification of: t 


60 Stat. 806 (P.L. 690); 

63 Stat. 1008 (P.L. 737)3 

72 Stat. 843 (P.L. 85-749); 

72 Stat. 1274 (P.L. 35-858); 

74 Stat. 327 (P.. 86-587); and 
75 Stat. 409 (P.L. 87-172). 


Only the first two are pertinent to the question of allowability of leave 
tra vel expenses for such persons. ' 


2. The first of the two Statutes (60 Stat, 896) provides as 
follows: 


~ 
te 
ay 
A nN 


"Sec. 7. Appropriations for the departments shall be i 
available, in accordance with regulations prescribed by the i 
oY President, for expenses of travel of new appointees, expenses of Z| 

transportation of their immediate families and expenses of i 
transportation of their household goods and personal effects 4 

from places of actual residence at time of appointment to 3 

places of employment outside continental United States, and i 
: for such expenses on return of employees from their poste of | 
duty outside continental United Statea to the places of their actual i 
residence at time of assignment to duty outside the United States: 


oe" 
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Approved For Release 2005/07/12 : CIA-RDP84-00709R000200050001-5 


Provided, That such expenses shall not be allowed new appointees 
unless and until the person selected for appointment shall agree 
in writing to remain in the Government service for the twelve 
months following his appointment, unless separated for reasons 
beyond his control. In case of a violation of such agreement 

any moneys expended by the United States on account of such 
travel and transportation shall be considered as a debt due by 

the individual concerned to the United States. This section 


shall not apply to appropriations for the Foreign Service, State. 
Department." . 


3. The second of the two Statutes (63 Stat. 1008) provides as 
follows, in pertinent part: 


"Re it enacted by the Senate and House of Representatives 
of the United States of Armerica in Congress assembled, That 


section 7 of the Administrative Expenses Act of 1946 (60 Stat. 306; | 
5 U.S.C. T3b-3), aw amended, is further amended by changing 

the period at the end of the first sentence to a colon and adding 

the following: 


i 'P rovided further, That expenses of round trip 
i travel of employees and transportation of immediate family | 
but excluding household effects, from their posts of duty ! 
outside the continental United States to the places of 
actual residence at time of appointment or transfer to 
such overseas posts of duty, shall be allowed in the case 
of persons who have satisfactorily completed an agreed 
period of service overseas and are returning to their 
actual place of residence for the purpose of taking leave 
; _ prior to serving another tour of duty at the same or some 
other overseas post, under a new written agreement 
entered into before departing from the overseas post... /" 


This would mean that under 73b-3 new Agency appointees, if any, could 

be authorized leave travel expenses from [_ _—S=s—s—~—C~C~C‘d after’ serving 
there for an agreed period of time, but it would have no application with 

respect to other than new appointees, 


; | : 25X1A 


307 i. 
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4. However, Section 73bel specifically picks up the authorities | 
of 73b-3 for application with respect to other than new appointees, Mr. 
qurton, of the GAO General Counsel's Cfifice (Code 129 x-3623), confirms 
that 73b-1is intended to make available to other than new appointees the 
lea ve travel expenses available to new appointees under 73b-3. See also 
the Explanation of Section l(b) of the Senate Report on the bill, The Report 
is Senate Report No. 2495, at pages 3369 and 3373 of the U. S. Code 
2 ngressional Service, 8lst Congress, Secend Eassion, 1950. 
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ae “OGC 63-2433 


26 Alle 196° 


' yeMORANDUM FOR: Comptroller 
"TENTION: al 


| sUBJECT: _ Allowability of Travel Expenses for 


Authorized Annual Leave With Respect 25X1A 
ae 25X1A to Persons Assigned to[ —_—_| and 
_ EFERENCE: OGC Memorandum for Office of the Comps 


troller, TAS, dated 5 Angust 1963, Subject: 
' Educational Travel and Home Leave with 
i Respecttol | OG 63-2267 25X1A 
| 
25X1A 
l, This is with reference to OGC 63-2267, dated 5 August ees: 
nubject: "Educational Travel and Home Leave with Respect to[__—id 
[SsédiWC’'' «We refer also to our several conversations with Messrs. 
and to their advice and assistance on several earlier 
drafts of this memorandum, 


25K1A 2. Referenced memorandum indicates that an employee assigned 
w[ ss | does not earn home leave. It was not address 
on as to whether travel expenses for persons assigned 


ae a 
FE 
Ea 


on 


Approved For Release 2005/07/12 : CIA-RDP84-00709R000200050001-5 


Ei skanil abhi, Ga ais Peace Oe a 


which have previously been used in... statutory provisions...and defined 


therein. ..are presumed to ha ve that same mea ning in the statute subse- 


quently enacted" (82 Corpus Juris Secundum 316). The Foreign Service 
Act defines the term to mean all areas not included inthe States ands 
the District of Columbia" (22 U.S.C. 802(6), (7)). That provision of the 
Foreign Service Act was enacted prior to the acquisition of statehood 

by We are advised by a representative of the Office 
of the Le gal Adviser, Department of State, that the Department now 
Interprets that definition toinclude[ =——“ss—sd|:sCHere also the © 
Interpretation is proper under the rules of statutory construction. "So 
ilso, where a statute is expressed in general terms and in words of 

the present tense it will be construed to apply not oniy to things and 
conditions existing at its pass age, but will also be given a prospective 
interpretation, by which it will apply to such as come into existence 
thereafter" (82 Corpus Juris Secundum 319). Subparagraph (3)(A) there- 


fore does not authorize the payment of travel expenses for leave purposes 
or persons assigned to[ 


4. However, there is authority in travel law applicable to the 
Governm ent generally for the payment of such expenses under certain 
drcumstances. Section 73b-3 of Title 5 of the United States Code au- 
thorizes such expenses with respect to new appointees, that is, persons 
hired initially for duty outside the United States. Section 73b-1 in turn 
*pplies the authority of section 73b=3 to persons who are not new ap= 
pointees, 


5. The authority of 73b-3 requires, however, that the person 
be returning to the United States for leave "prior to serving another tour ’~ 
of duty at the same or another overseas post, under a new written agree- 
Ment entered into before departing from the overseas post." (For this 
Purpose, “overseas” includes [DD It may be noted also 


25X1A 


25X11 


mate 
UA ead 


Te 
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that neither the original period of service overseas, nor the subsequent 

one, 18 F equired to be of any particular duration. The expenses are to 
be allowed “in the case of persons who have satisfactorily completed 

aa on agreed period of service overseas" (emphasis supplied). 


Associate General Counsel 


ccs O-DD/ s 
Deputy SSA-DD/8S _ ; 
4 O-DD/P ee 

ee O-Personnel : : 

ra O-Logistics ; sl a 8 : 
ae Finance Division 

+% Fiscal Division 
aged 
a OGC/RHL:cdk (23 Aug 63)(26 Aug 63) 7 { 
ats Distribution: . __ 3 | Hl 


athe Okl - Addressee : 
oa: l- Pers, 10-2 - CRS: Pers rs . if 


ahs 1- RHL Signer i 
nas Te Chrono. | i 
re | 
ae) | 
oid ‘ 
: 
an : 
“< | 
a 313 i 

( 

coe eae ae oe a a 
{ re 3..- Ls Syke 4 y) | 


Approved For Release 2005/07/12 : CIA-RDP84-00709R000200050001-5 


SLAW L LL by 
EM 6302577 


26 AUG 1962 


pate RAL UR: POR: Gpectal oupport Agsistaat to the 


Deputy Director (Support) 


aLRJE CT: _ Heme Leave 


lL. As you know, tha “versese Differentials and AHowsnces 
ict, anacted © September 1964, for the first time made available to 
this .geney, 28 well sa to the Covernrment generally, a horas leave 
mtitiement, Ortor to thut tims only Foreiga Service (FS) personnel 
received bose leave aot chargeable against anousl leave. However, 
the hams@ leave wow available to this Agency and the Governrnent differa 
from: that avedlable to the FS In that the letter may ba granted to the 
Fiomployee after 18 months’ services and nuust he granted within 
Mwonta s' services abroad. CLA hame leave may not be granted until 
tt wonthe’ service outstie the United States, (For this purpose, the 
Vnited “tates includes [7 S=«d”Y:CsCTR DS Chg: fn law, to- 
icther with the complications resulting froru the fact that much of our 
seevice abroad is uniey covar of FS, has raived a maraber of {ue stiona 
cpyhcerning hore lesve ond has resulted in recent support bulletins 
and Code, and actions based oa them:, witch, It agpeare, have caused 
toric coniueion. . " . 


4. tis understoo) that in a numoer of posts, cover ts endangered 
by ihe re qubrement that our personnel be grantes home leave on a busts 
mt apolkeadle to the F> personel. [ bellave it would be legally proper 
lacrefore for the igancy to elopt the policy thet Agency personnel serving 
roa as integsees kn the Fb riay teke home leseve under the rules apoli~ 
Coble to the FG, vo long as they respatn integrated, Thie would pere.tt 
doris lexve after dd months and return to the origiaal or a asw post 
Ulatte tha Uniled States. KR vouli also pornit home leave at the enc 
oa Co of 18 ronths outside the United States ang FCS te Ku, previcied 
the tndivicual continues ta an integrated atatu until the home leave has 
been utilived. If this policy Is atopted, extating regulations, CSNe ana 


SiN: 
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pugport bulleting theroupon should be modified accerdingly. 


3. Home leave for contract agentes could be provided in their 
combracts. 


4. [tis understood that ataff agents under nonoflicial cover in 
gorne inglancea are granted home leave by their cover entities, or in 
accordance with the practice in the cover industry or Held, for service 
of lead than two years outalie the United States. “ve sea no legal objectian 
io this, and Indved, tt would te difficult to hold that in doing go the staff 
agent {@ doling other than living his cover. However, In thows instances 
tn which home leave ie taken for cever purposes before 24 months have 
peen sGrved, it would aot be proper to also grant the regular hame leave. 


25X1A 
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OGC 63-2533(a) 


29 AUG 1963 


EMORANDUM FOR: Chief, Contract Personnel Division 


: sUBJECT: Contract with Representatives of CIA 
, Scientific Advisory Board 


This ig with reference to your several recent conversations 
with me and the draft document which you sent ua for approval on 
August. As Ll understand, the desire ia to set up the financial 
wrrangeruents with the merrbers of the CIA Sctentifie Advisory Board 
inguch a way as to reduce to a rinin.um the accounting, bookkeeping: 
ind tax problems for therm.. To this end, it is sought to compensate 
the rmernbers ona per diem: ‘basis under the authority of section 303(a) 
of the National Security Act and to meet reagonable travel and living 
ce expenses. The draft, therefore, would provide for a stated amount 
: for tvavel expenses, which arsount is based on first-class travel costs 
from: the homes of the individuals concerned. There would also be 
aflat arnount for living expenses, modelled on the authority avallable 
forClA en ployees under[_———~—éidzdCSS“ “Gs Te iss rt: legal objaccttion. 
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OGC 63-2555(a) 


11 SEP 1983 


“EMORANDUM FOR: Chief, Benefits and Services Division, i 4 ‘= 
Offace of Personnel : 


: } 86SUEECT: , ' «&xtension of Payroll Withholding to Agency- 
Ze j wide Employee Programe 


\ 


1. You have requested “IC cormrments on a proposed memno- 
randum recorhmendiag that approval be given to the general principle 
to extend the payroll deduction facility to any Agency-wide employee 
program, such as the Agency's non-Government insurance program 
and Credit Union prograin. 


2. The proposed memorandum points out that the Civil Service 
Commission has isgued a memorandum dated May 22, 1963, announcing 
a program of voluntary withholding of employee organization dues. The 
authority for thia withholding is found in Sections 5 and 6 of P.IL. 37-394, 
September 26, 1961 which provide: 


eee race oii caren ect nls ane nena mei dem 


"Seo, 3. The head of each department is authorized to 
establish procedures under which each employee of such 
department is permitted to make allotments and assignments 
af arnounts out of his compensation for such purpose as such 
department head deems appropriate. 


4 oo | tt 
seeeea lt: 
ave HN 


“Sec. 6. (a) To the extent practicable in the public 
interest, the President shall coordinate the policies and 
procedures of the reapective departments in the executive 
branch under this Act. 


"(b) The President, with respect to the executive branch, 
and the head of the department concerned, with respect to the 
appropriate departinent outside the executive branch, shall 

2 prescribe and issue, or provide for the formulation and 
tesuance of, such regulations as are necessary and appropriate 
to carry out the provisions, accomplish the purposes, and 


GOSuP 1 
Excel ion amomatts 


fre win la oy and 
ee tts C2, 7. actiiaa 
Mg. ee Se 


enernrCe ve eran 


| 

: gai. rds oe 
a a 
| 


govern the administration, of thie Act. Such regulations 
shall be iasued on or before the ninetieth day following the — He 
Aste of enactment of thia Act and shall become effective on a, 

the ninetieth day following the date of issuance. = . Wy 


—— 


“{e} The hoad of each department in the executive branch \ 
ig authorized to preacribe and issue euch regulationa {not a 


2 


incoangiatent with the reguiations of the President issued under 
subsection (b) of this section) as are necessary and appro- 
priate to carry out the functions of such department head 
umler uhis Act." 


3, By Section 2(b) of Executive Ordey 19932, dated December 
25, 1961, the President delegated to CSC his authority to perform the 
tquetions comerxed upon hicn “by the provisions of Section 6 of PLL. 
37-304 with respect to alletmenta and assignments authorized by 
section % of that Act." CSC has implemented this delegation by promul- 
gating regulations covering allotments and assignments of cormnpensation 
from Federal employecs. Sactien 25.64 of these regulations provides 
for the following circumstances under which allotaents are permitted: 


"ay Allotments snay be authorized on a current basis 
under the following circumstances: 


(1) When an employee is assigned to a post of 
duty outside the continental United States; or | 


(2) When an employes is working on an assignment an 
away fram hie regular post of duty when the assignnent 
in expected to continue for three rnouths or more, oF . ia 


(3) ¥ hen an employce is serving as an officer or “ 
a cnember of a crew ona vessel under the control of 
the Government of the United States. is 


4, Since Section 6(c) of P. L. 37.0394 provides that Agency 
regulations may not be inconsistent with Presidential regulations 
issued ander Section 6(b), and the Agency proposal to extend the use of 
allotinents would nat be permitted under the CSC regulations promul- 
fated pursuant to E, O. 19942, this proposal would not ba authorized 
under P, L. 37-304. 


tt en FEET TET ne RE dg Pian  e 
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3, However, based on this same Law and Executive Order, acl ae 
GAO ruled on January 7, 1963 that CSC may promulgate regulations | | 
yermitting employees to authorize payroll deductions for the purpose 4 | 
of paying their union dues. As you know, the Preaident subsequently 4 Li 
requested CSC to develop regulations for this purpose. sir. Travis ae | 
Jills, Chief, Employee Aights and Compensation Section of CSC, : 
jdvises me that the CSC regulations are being revised accordingly. ae 
cinee these regulations are presently undergoing revision, it would it f ‘ 
pe tiaely for the Agency to request that a provision be included to waht 
cover the proposal at hand. Uf you think this would be degirable, Wey ceees 
please lat me know and we will pursue the -uatter further vith the = 
csc General Counsel. | ai oe 
“|| 
; au 
| 
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4¢ SEF 1962 
{ ig MORANDUM FOP: Executive Director 
SUBJECT: Claim for Injury to 


" Infant Laughter 


/ ‘This is in revponse to your cyermorandura to this office 


of 16 August 1963, subject as above. 


25X1A 2 


gone statutory authority. 
sent AGeNncy The 


be expended only pursuant to 
This is true of CLA as of any other Governe 
claim, being based on negligence, 1s 
qhat is koown a6 3 tort claim. Norrnally recourse, if any, would 
be uncer the Federal Tort Claims &ct. However, the 
incident occurred outside the United States and the Tort Claims Act 
has bo application ovtsiae the United States. Tris Agency hag no 
agecific authority to gettle claims of this nature under these circuine 
gtances. Therefore, uncer normal circumstances any action would 
be againat the individual who was ne gligent--in this case the ghysician 
who was an employes of the Agency {a the alternative, the injured 
25X1A person might seek relief in the form of private legisiation. if 
nad tried to pursue either line of action, the Agency a CULL. 
nave to step in to atop him pecause the infor nation which would be 
aveded to guppert the clairn would violate our operational security. 
cince, therefore: we woulda have to block a2ecess to 
the normal legal remedies, it was incumbent on us fo provide 4 
remedy which would furniah with not less than the same 


relief that he could have obtained under normal circu mstancas. In 
was to arrive ata settlement which would be 


25 
X1A other words, Our: jim 
not leas than i es could orotably have. obtained by 
gligent Dp ry siclane 


action against the neg ‘ve can justify making & 
{ this nature uncer our 


Government funds may 


financial settlement 9 
Confidential Funds. 
the fact that an Agency 


the dactor 
“ATS 


3, ‘Withrference to question la. 
settlement is being gubstituted for 8 settlement from 
aaxea a quitclaim appropriate. Without such an instrument, 


25X1A 
aay would be free to gue the doctor notwithstanding pay ment 


general authority covering 


25X1A\ 


25X1A || 
25X14 


i 


1 
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py the Agency. Under normal circumstances, the settlement with the 
doctor would Srey be made final either by quitclai:n or court ordar. 


4. With respect to nusetee ib, as mentioned above the pro- 25X14 
gosal was intended not only to cover medical claims, as 
has requested, but alao to compensate for other lose. A judgment by 
a court, and the proposal here, represent both an estimate of medical 
expenses and a compensation for the loss of the finger, for pain and 
suffering, for loss of future earnings, etc. ‘Yith reference to the 
suggestion concerning BEC payments, EEC is a statutory formula 
set up to compensate employees for personal injuries sustained while 
in the performance of their duties; it has no application in the case of 
injuries to other persons or the general law of torts. It may be noted 
also that under the BEC for:nula an injury of this type would be 
compensable in the amount of 23 weeks' pay, a concept Gltextne 
no guidelines. for an injury to a child. 


25X1A 


5. ‘With reference to question le, the basis for recommending 
settlement was that because security would preclude (LS sfrom 
seeking the relief available by means of a suit against the doctor, 
settlement by the Agency should conform to that which he could have 
F had from the doctor. For this purpose, we researched a number of 
cases which, however, did not furnish a clearcut answer ona case 
3 of this sort, nor of course were they Inforrnative as to cases which 
are settled out of court. Since the questions involved are in the nature 
of those of a malpractice suit, we, after some inquiry, consulted with 
a Washington lawyer, expert in this field. It was his considered judg- 25X11 
ment that, based on the facts of this case as presented to him, 

: could be expected to be compensated by a court in the approximate 

; a:aount of $5,600. Further, because the outcome of negligence cases 
; is so unpredictable, itis a normal arrangement between a plaintiff 

i and his lawyer that the lawyer is to receive no fee in the event the 
defendant wins and approximately one-third of the amount received in 
the event the plaintiff wins. This two-thirds we rounded off to $3,500. 


25X1A 


6 With reference to inability to understand how the doctor | 
cut off the child's finger without realizing it, et eee el states that 
there is no defense of the unfortunate event. .The child did move her 
finger at the time the bandage wasbeing trimmed but movement is a 
; Characteristic of children and safeguards should be provided. Under 
such clrcurstances, realization of the disaster is not made in sufficient 
-  titne to stay the closure of the scissors, The recommended settlernent 
assumes without attempting to prove that there is negligence. 


7. Lbelieve question ld has been answered in the above paragraohs, . 


Vey 


F25X1A Approved For Release 2005/07/12 sg Solara 


8. With reference to question le, had advised, 
and agrees, that he expects the daughter will be able 
to type and perform other activities requiring consicerable finger 
gexterity. The suggestion was that although her ability to play a FOIABS ‘| 
musical instrument_may be adversely affected, the physical disability 
will be minimal. advises also that a prosthetic device 
would have no functional use. In any event, the possible desire to 
use a prosthetic device is Included within the concept of a lump-sum 


8 ettlement. : 


cual 9, In summation, it was and is our feeling that this office 95x41/A 
ané the Agency should look at the[__ ease not merely with 

respect to specific request, but every effort should - 

be made to be completely fair to _______] and his daughter 25X1A 
while properly serving the Agency's interests, Cur recommenda- 

tion of 17 July, and our considerations leading to that memorandum, 

were for that purpose. 


-OGC 


-y, 
LAWRENCE BR. HOUSTON 
General Counsel 
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OGC 63-2144 (a) he 


17 SEP 1962 


NEMORANDUM FOR; Deputy Comptroller 


SUBJECT: “oathly Vouchered Payroll for Certain. 
| Agency Officials Carrying Salaries ‘in 
&xceas of the GS-15 Level 


1. Your 24 July 1963 memorandum requests the advice of this 


= : : “fice on whether Agency émployees, other than the Director and 
| Deputy Director, whone salaries are at rates in excess of the GS~13 
level may be paid by the same pay schedule used for Agency GS-grade 


eaployees. The latter are paid biweekly; the above Grade 18 officials 


are paid once a month. Your memorandaca further indicates it would 


; b¢ 4 saving to the Agency and an administrative convenience to your 
“fice to apply the biweekly schedule ta the above GS-13 officials too. 


flat HUA 


Ea ce 


ee : 2. Agency employees, including these whose salaries excead 
foe - that of the GS-13 grvade, are paid under the authority of the CLA Act. 
section 494(b) of the Federal Eraployses Pay Act of 1945, as amended, 

SU.S.C. # 944(b}(1959), prescribes that the basic pay pertod for al} 
, Government agency officers and @rployees, with apecified exceptions 
ee , Rot pertinent to this question, shall cover two adininistrative workweeka. 
mae . Subdivision (d) of section 694, SULS.C, g 944€¢}(1953}, provides a 

formula to be used whenever, for pay computation purposes affecting 4 
| ficera or exiployees in or under the Executive Branch, it is necessary ( | 
 Weonvert a basic annual rate to a basic biweekly, weekly, daily, or a 
hourly rate. The Agency ie therefore authorized under section 694 {b) | 
; © pay these above GS-13 officials on a biweekly bagis, and the section . i 
4 4(d) formula ia to be applied for this purpose, . . . ih 


cleans 


sotreaa oo 
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3. You have indleated also that conversion of these individuals 
to the two-week pay schedule would cause them to receive two weeks 
lesa pay in the year the conversion takea place (1963) than would other- 
wise be the case. Since thie could lead to objections that the new pay 
schedwle arnounts to an unauthorized reduction in pay, it might be well 
to request DDCI approval of the new schedule. In this cannection, you 
nave noted that when the officials first went on the rionthly vayrell, they 
received two weeks extra aay that year. 


mf Veouvesan MY Planakas 
S| anyones phe bacco aad 
LAW RENCE R. HOUSTON 
General Counsel . 
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CGC 63-2876 


27 SEP 1963. 


MEMORANDUM FOR: Pl 
.Techntic¢ ccounting Staff 


“UBIECT: . Club Funds 


}, XL have explored the tax possibilities ag a result of 
clup funds belag deposited in an tnterest-payiag account. For 
the club funds not te be subject to income tax they would have to 
uo deposited as funds from a tax-exexnpt organization. Upoa the 
eatablishment of a tax-exempt assoclation the club funds could 
be placed under the aegis of mat association, 


2. If you believe there ka some merit to this suggestion, 
{ believe it would be fruitful to consider the establighment of an . 
overall CIA employees association. Club funds could be a part 
of the asscte of that assoctation, Such an asaociation could have 
ag ita objective employee welfare which would include recreation, 
social clubs, and even grants of funds to needy members. There 
are at present several organizations under bread Agency spuasor- 
ship which have those objectives. I suggest that we look tuto 
the possibilities of drawing all these together. [ would be happy _ 
to discuss this with you and others having an interest. 


‘Asslstaut General Counsel 


OGC; MCM: kma (27 Sept 63) 
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MOC 63-2538(a) 
4- OCT i963 


vevonampus Fon{ 


TEAOUGH: Chief, Benefits and Services Division, 
Cifice of Personnel 


SUBJECTS Personal Lt lability of Horeekack Riding 
tabs Mewabe tg 


lL. You have inquired coucerning your personal liability 
as &@ horseback riding instructor in the riding club ongrated under 
the auspices of the Recreation Association, Office of Personnel. 
You point ont that the very nature of this activity, i.e... association 
with horees, whose actions and conduct can be both erratic and 
unvredictable, suggest the possibility of sume danger or risk of 
injury not only to the e:nployee receiving the instruction but also 
to coemernbers of the riding club or to Lystanders. 


& There is a doctrine of law known as assurnption of rigk 


which debars one who voluntarily assumes the risk of injury from 
a etn danger, from ceccovering againet another in negligence. 
This doctrine is apalied in le field of aparts. wmith v. Kolly, Ine., 
178 #, 2nd 169 (5.C. Che. 1960); Sourherr y_v. fomkins 3 Cofpany, 
246 P. énd 34 (5.C. Cir, 1957). It rasts woon the consent of an 
individual to aasurne tee tisk of the obvious dangers inherent as a 


/ Jarticipator or spectator ata ¢ given Sports ovent. Such consent ray 
i be founds 


(a) By exorese egreerment. Such agreements are 
uoheld in general, except that they are usually not 
conetrued to cover the axyravated forms of negligence 
described as ‘wilful! or “yrogs."! 
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(b) By trantication from the conduct of the parties. 

“hen one eatexs voluntarily into a situation involving : 
obvious danger, he may be taken ta assuine the risk and oe 
: to reliave another of responsibility. Such implied | - 
ee assuniption of risk requires knowledge and ayoreciation 

. ' of the risk and a voluntary choice to encounter it. ; 
Prosser, Torts § $5 (2d ed. 1955), For example, by 
participating in golf, a alayer asgumes. the ordinary 
vishk of playing the game, and one of the ordinary risks’ 
in playing golf is being hit by a golf ball. Ropers, v. 
Altis-Chalmerg Mig. Go., 18 ALR 2nd 1363, 183 Cnlo St 513 
92 NE 2d 677, a 


3. Knowledge of tha risk is the watcloword of assumption 
af risk. Crdinarlly one will not be taken to assume any risk of 
conditions of activities of which he is ignorant. Further, he must 
act only know of the facta which create the danger but he must 
comprehend and aspreciate the danger himself. If, becauge of: : 
age or lack of experience, Le does nat comprehend the risk ; » 
iivalved ha known situation, he will not be taken to congent to assume | 
it, but a minor willl be taken to appreciate those risks with which one a | 
of his age, exnerience and iutelligence should be familiar. Prosser, - 
auyra., Presumably, the minor-age members of the Recreation 
‘Aapaciation riding club would be held to appreciate the ordinary risks 
incideat to horseback riding. 


! 

J 

4. Under the assuription of risk doctrine, therefore, you 7 | 

would not be nersonally liable for an injury incident to the ordinary, ae 
known risk inherent as a particlpater ox spectator at the club's horse- 4 
back ridlag activities. ilowever; as an added safeguard, I advise 
that you abtain a signed statenent from club members expressing | 
{ 

| 


their voluntary assuniption of the risk. I suggest the following forr for 
the statement: . 


“Lam fully aware of the ordinary dangera incident ' i c 
to horeeback riding and hereby agree to exempt the ye 


GNarac of riding club), an? any of its meribers, frorn liability 
for any injury incident to the ordinary risks inherent in 
horseback skhling, which | may saffer while voluntarily cngaging 


isi the activities of the (Narae of riding club" i 


CA{fice of Ceneral Counsel 
“Stribution: Orig & 1 - Addressee, 1 Subj, 
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| 
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8 October 1963 


VEMORANDUM FOR: = 


SUBJECT? Malpractice Insurance 


1. In response to the attached memorandum you are advised 
that no specific cases in point were found in the digests, texts, law 
reviews, Ox other publications, 


2. In response to the question of coverage for doctors while 
engaged in their official duties, there is a strong possibility that this 
oolicy will apply. <A military doctor performing in accordance with 
nis orders is, in fact, usually authorized to by law. 


In many states the statutes requiring a license or 
certificate for the practice of medicine and surgery expressly 
exempt from their operation certain classes of persons, and 
services rendered in particular cases... . Thug it is commonly 
provided that the statute shall not apply to any commissioned 
medical officer of the United States Army, Navy, or Marine 
service (70 CJS 830, $31). 


. These statutes vary considerably. For instance, the New York 
exemption is based on the person, i.e., an active duty officer. Thus a 
teserve Officer is not covered (Haberlin v. Englehardt (1916), 157 NYS 
359). On the other hand, a statute such as in Kansas exempts officers _ 
only in performance of their official duties (see dicta in State v. Gleason 
(1938), 79 P 2d 9M). Under the latter type statute there could be no 
coverage for purely private practice, 


3. Another possibility is to take the approach that a state may not — 
Prohibit or license the practice of medicine by military officers in perform- 
ance of their official duties. Therefore, each doctor is in fact authorized 
'o practice by state law because the state law has no application to him. 

Such a result has been reached with respect to drivers! licenses for mail 
‘ruck operators on grounds that such a power would allow the state to set 
qalifications for federal employment. The validity of the insurance 

Policy under question would depend on whether this conatitutes "authorization 
'o practice"! under the state. 


4. With respect to the question of private practice by these doctors 


and the coverage of the policy generally, the following quotations may be a 
guides 
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In general, insurance to indemnify the insured against 
tis own violation of the law is void as against public policy. 
(Regan, Doctor and Patient and the Law, p. 131) 


Similar statements on unlicensed practice are made in Roady and 


snderson, Professional Negligence, and 35 ALR 24455. However, no 
girect citation to cases support these statements: 


_ | As a matter of public policy or express policy 
provision there ia no coverage with respect to Mability 
arising from the unlicensed practice of medicine or 
dentistry. (Couch, Insurance, 44:371), 


5. The case most often cited is Betts v. Mass. Bonding (1917), 
90 NJ Law 632, 101 A 257. This was an action by a dentist against his 
insurer. Although his policy covered acts of his assistants acting under 
nis direction, the dentist was denied recovery on the following grounds: 
(l) his assistant could not have acted under lawful instructions because 
the latter was unlicensed; (2) the policy did not extend to acts "in 
violation of law or ordinance"; (3) the acts of the dentist's agsistant ---—--.- .-— — 
constituted unlawful practice as defined by state law and recovery would 
violate public policy. It was imrnaterial] that the assistant was Hcensed 
to practice in another state, or that failure to obtain a license was not 
the proximate cause of injury. 


6. Glesby v. Hartford Accident (1935) 6 Cal. App. 2d 89, was an 
action for indemnification, One clause exempted claims arising from an 
“unlawful act". Held: An accident caused by practice of an unlicensed 
issistant is not within the terms of the policy and recovery would be 
contrary to public policy. 


7. Even where a valid insurance policy exists, it is possible that 
itrmay be Hmited to acts of private practice. In one case, a doctor was 
denied recovery against his insurance company for an accident resulting 
from his performance of duties as a coroner (193 SW Ed 343). 


8. Where an optometrist injured his patient's eye in removing foreign 
matter, an act not covered by his license, it was held that the liability 
did not arise out of his profession. A professional policy is limited to 
acts which are properly within the license to practice the profession (Kime 


¥, Actna Casualty (1940) 66 Ohio App. 277). 


Z 
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4 9. Conclusions: (1) The policies under question do not cover private 

t jsactice. (2) The policies might apply to acts within the doctor's official mili- 
tary duties, but the risk that they do not is a needless one. (3) Most states 
jrovide an exemption for military doctors and the particular state law should 

pe consulted. (4) Most states will license the doctors under their state law with 
examination and on the basis of reciprocity. 


O71 
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=O AGS 


MEMORANDUM FOR: Director of Personnel 


SUBJECT: Per Diern Compensation for Consultants 
t 


1, Ve have undertaken to compare the per diem rate of come. . 
pensation payable to Agency consultante with that authorized for ae 
jndividuala similarly employed by the Depart:inent of Defense, Our i 
conclusion is that Agency consultants are afforded less favorable 
treatment, compensation-wise, than their confreres in DoD. Further, 
it would appear that the existing imbalance may not be cured by adinin- 
istrative action. 


FOIAB5S 


OGC 


arenthetically, it caight be noted that the 
authority given to the Secretary of Defense by this provision was 
repealed by the Act of Auguat 1S, 1956 and is now codified in section 
172 of Tithe 10, Armed Forces. Although section 173 continues in 
eifect the $50 limnitation, the Secretary haa available other statutory 
authorities which enable hin to exceed it. Specifically, these are 
Section 55a of Title 5, aa implemented by the DoD appropriations. 


3. Section 55a provides: ‘The head of any department, when 
authorized in an appropriation or other Act, May procure the tem- 
porary (not in excess of one year) or intermittent services of 
experts or consultants ..., by contract, and in such cases such 
Services shall be without regard to the civil-service and classifica- 
tion laws), but as to avencies subject to the Classification Act of 
1949 at rates not in excess of the pec diem equivalent of the highest 
rate payable under auch Act (unless other rates are specifically 
Provided in the appropriation or other law)." (Parentheses in text.) 


35h 
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ly 
4. The Dod Appropriation Act for FY 63 provided: “During | 
the current fiscal year, the Secretary wf Defense and the Secretaries - 
of the Army, Navy, and Air Foree, ... are authorized to procure ea 
services in accordance with section 15 of the Act of August 2, 1946 a 
(9 U.S.C. 55a), under regulations preacribed by the Secretary of 
Defense ..." (section $2] of PLL, 37-577). 


3. The section $31 wording, which has appeared in every 
Do. appropriation since FY 60, ane which dees not of itself Linit 
the avnount of compensation, is continued in the appropriation for | 
FY 64, In cantrast, the Defense appropriations for the period FY La 
‘to PY 39, in authorizing the use of the section 95a hiring authority, |. 
have specifically provided "at rates for individuals not in excess of 4 
$50 per day."" The absence of this Umitation since FY 69 has, by i i 
the reference in section 35a to “the highest rate payable" under the. id 
| 


Claesification Act, enabled the Secretary of Defense to adopt pay 
increases effected by amendments to that Act. While the Cormptroaller 
General hag ruled (29 Comp.Gen. 267, 269) that “highest rate Lirnits 
constant compensation to the maximum provided fur a GS-15, under 
the GS Schedule presently in effect payments of $63.96 per day is 
permissible for DoD personnel. However, while not subject to the 
Classification Act, since the Agency lacks an appropriation as such 
the reference to “other Act" ox “other law" contained in section 55a, . 
wauld if it were applicable, continue unchanged the $50 rate provided 
for in section £95 of Tithe 50. And to the extent that there ig 
presently an $15, 96 “honetary gap between the respective rates, this 
will widen to $24.16 when, pursuant to Schedule IT of the Classification 
‘et Amendinents of 1962 the GS-15 ‘maximam is increased to $74.16 


‘per day. . 
FOIAB5 
OGC- 
25X1A 
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OGC 93-3013 


9 October 1963 


PEWORANDUM FOR THE RECORD 


SUBJECT: Home Service Transfer Allowance 


i. and 1 agree that the following para- 
graph would be appropriate for inclusion in a forthcoming Suppert Sulle- 
tin, intended to clarify the article in the Support Bulletia of August 1963 
concerning home service transfer allowance: 


“3. The period of eligibility for the Temporary Lodging — 
Allowance (TLA) ie based upon the date of the employee's 
entrance on duty (ECL) at his domestic post of casizgnment 
and not his arrival (a the area. In other words, even though 
an employee may be inthe ‘Yachingtoa area in a leave status, 
the eligibility period for his TLA cannot be catablished uatil 
he has reported for duty. }erely telephoning or ‘dropping in’ 
at Headquarters is not sufficiest action to establish aa ‘entrance 
on duty” date, The employee's status must officlally change 
frovn a travel or leave to 4 duty status and such change must 
be officially documented by the appropriate admintatrative 
officer. A subsequent return to aa authorised leave status 
would not change the officially established EOD date. m 


i. The foregoing I believe relaxes somewhat the DOO requirements 
pregeribed in our memorandum of 27 June 1990 (OG 46-0905), subject: 
Temporary Lodging Portion, Home service Transfer Allowance,” and 
would serve to implercent Colonel White's memorandum of 13 September 
1993 eutitled “Hone Service Transfer Allowance." 


Joe ogous 
De ie oe Syke ao Associate General Counsal 
ce; EADL/S; Leputy 53A-DL/5 356 
 OfCanptroiler -(__ 25X1A bere: ‘ | 
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MEMORANDUM FOR: Assistant Director for ELINT 


SUBJECT: . Use of esearch Engineer 


1, You have requested ovr opinicn.as to whether or mot, in 
view of the provisions controlling “conflicts of interest," the Office 
of CLINT may contract for the services of a highly-qualified 
electrical engineer to provide technical assistance in apecialized 
areas of the electronics intelligence field, 


2. As we understand the proposal, CEL would contract 
with a firemen, the terme of which would provide that the latter would 
for a fixed contract price furnish the services of a specifically 
degignated individual to perform full-time analytic and engineering 
research studics, Ve understand further that the responsibilities 
of the firrn would be delineated in the contract; that. the individual 

would rernain its employee, receiving such emolumente as may be 
agreed without recourse to the Agency; and that the engineer will 
have ao supervisory responsibilities with respect to Agency employees. 
In the light of these circumstances, we agree that the arrangement 
contemplated would not give rige to a conflict of interest. 


3, Whether or not the revised confilct-of-interest statutes, 
which became effective 21 January 1963, and now contained in Chapter 
Li of Title 19 of the United States Coda are to be considered as pro- 
acribing the type of arrangoment here, is to be determined, In the final 
analysis, on whether or not the reasearch engineer ia to be considered 
a Government employee, special or full-time. Here it appears since 
the contract will be with the firm to whom the Agancy will look for 
performanec, the individual himself will not have such a status. 


25X1A 
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ll October 1963 


MEMORANDUM FOR: a 


SUBJECT: ‘Per Diem ‘Compensation for Consultants 


1, Subsequent to preparing our paper to D/Pers on con- 
sultant pay, I have learned that you had treated the subject ina 
memorandum to Echols, dated 25 June 1963. I note from para- 
graph 3 of your memorandum that the suggestion has been nade 
that we join with DOD in an attempt to raise the rate to $199 a day. 

I recommend against auch a consolidation of effort, not only | 
because being subject to the Classification Act, DOD's problem is 

in some respect different from ours, but also because in the long 
run having a limit specified could work tc the Agency's disadvantage. 


2. To the extent that Echol's memorandum to you of 3 May 
is accurate in quoting AEC as paying "over $109 per day in certain 
cases," this is possible in view of the fact that its appropriation 
for FY 63 provided"... services authorized by section 15 of the 
Act of August 2, 1946 (5 U.S.C, 55a)."' (Title IIL of P. lL. 37-336). 
This language, plus exemption from the Classification Act, would 
afford a basis for a $199 plus, per day rate. It seems to me we would 
be much better off to have the National Security Act amended to 
authorize the employment cf consultants, period. 


OGC:RIB:ibm 
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OCC 63-2659a _ 


14 Cectober 1963 


yEMORANDUM FOR: Acting Chief, Special Activities Staff, Office — 
tgs of Personnel 


SUBJECT: Lo 3 ~ Request for Reinstatement 
of Separation Compensation 25X1A 


{EFERENCES: {a} 30 Aug 63 ltr from[L___——sdés to. CLA, Attention 
C6 25X1A. 


(b) Acting Chief, SAS/OP's Memorandum for the 
Record, dated 3 Septernber 1963 


25X1A 1. You have requested our advice as to whether 
25X1A may be restored to receipt of separation compensation under 
and whether, tf he is to receive such caripensation, the first 
m~yment should be from the exhaustion of his annual leave at AID on or. 
wbout 20 September 1963 through 13 November 1963. 


z [_] was terminated from CIA on 13 Septernber 1962. 
le was authorized the maximum separation cormponsation. Ne received 
aa initial payragnt an 12 Cetabar 1962 for the foursmanth period through 
3 January 1963. He entered on duty with AID on 21 December 1962. Because 
of hia incerne fram AID, he received no additional separation compensation. 
de resigned fram AID ag of approsimately 20 September 1963; he has advised 
that he did ao rather than suffer an involuntary separation, after a 
teagsesament of criteria for personnel in the Office of Public Safety at AID 
disclosed that he was not technically qualified for tue position he was filling. 
Had he continued to receive regular sunplernental payments at Bvo~month 
intervals, his eligibility would have ceased at the end of 12 months, which 
in his case would be 13 March 1964. If he had continued to receive pay- 
ments, he would be due for another payment on 13 Novernber 1963. 


3.[ sides nat prevent resumption of payments to Mr. 
es = Es simply because payrnents to him were terminated when he entered 
a duty at AID. Your memorandum, and eee indicate he 25X1A 
25X14. hag sought employment in good faith but has failed to find work fer which 


he ie trained. Lf meets the other criterla for eligibillty for o5X1A 
Payments set out in gayments frors the date of his exhaustion of 
innual leave at AID may be resumed. : 
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"Al Uf the Office of Personnel believes instances may arise where 
BBX A , nolicy against resumption of payments would be desirable, it might be 
nH 1 wali to revise[ setting forth such a policy. It also might be 

- wavisable to consider a general clarification of] as regarda the 
question of resumption of payments to individuals who had previously - 
ome pen temporarily ineligible for them. This office will be happy to discuss 
= his goint further and to assist with any revision desired. 
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POG) 3; 


VEMORANDUM FOR: Chief, Contract Personnel Division, Office of 


Personnel 
SUBJECT: Taxabillty of Certain Guarters Allovances 


REFERENCE: | OGC memo 63-2224 dtd 2 Aug 1963 for C/CPD/OP 


” 


lL. Thies refere to my 2 August 1963 memorandum to you advising 
that a@ Quarters allowance for career agents in excess of the amount 
authorised by the standardized regulations would constitute taxable 
income te the career agents in the ainount of the excesa. 


2. CGC has acw obtained an Internal Revenue Service ruling 
dated 2 October 1963 that certain amounts paid for “Special Living 
Quarters" and certain other amounts paid in excese of the preacribed 
mazimum for quarters allowance under Title 2 of the Overseas Differential 
and Allowances Act are excludable from groas income of the recipient 
anployee. However, amounts actually paid by the employee in excess of 
the allowances are not deductible by him. 


3. Thies ruling meana that where employees have been unable to 
find quartera within the maxiraurn allowance rates, as was the case in 
my 2 August 1963 memorandum, the i quarters 
allowance would not constitute taxable income to the recipient. Also, where 
an employee is required to adopt a higher standard of living which includes 


25X1A 
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21 October 1963 


MEMORANDUM FOR: Mr. Warner 


SUBJECT: Per Diem Compensation for Consultants 


1, In our memorandum of 9 October 1963 to Director of 
Personne! on the subject: per diem compensation for consultante, 
we stated that the consultant employment authority of the Secretary 
of Defense, appearing in section 393 of the National Security Act, 
as amended, had been repealed by the Act of August 10, 1956. You 
have questioned the validity of that statement in view of the section 


303 wording ag it appears in section 405 of 50 U.S.C. A. (1963 
Supplement). ; 


2. The Act of August 19, 1956, 70 A Stat. 1, consolidated and 
codified in title 10, Armed Forces, the various provisions of the 
law pertaining to Department of Defense, Army, Navy, Marine 
Corps, Air Force and National Guard, regardless of how they may 
have been classified theretofore. In the rnatter of the Secretary of 

Defense employing consultants, the Act, at page 3, reads as follows: 


Ya) The Secretary of Defense may establish such 
advisory committees and employ such part-time advisers as he 
considers necessary for the performance of his functions 
and those of the agencies under his control. 


(b) A person who serves as a member of a committee 
may not be paid for that service while holding another 
position or office under the United States for which he 
receives compensation, Other members and part-time 
advisers may serve without compensation or may be paid 
not more than $50 for each day of service, as the Secretary 
determines. 
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"{c) Sections 231, 233, and 234 of title 19 do not apply 
to a person because of his service on a committee, or as 
a part-time adviser, under subsection (a), unless he per- 
forms an act which ia unlawful under one of those sections 
and which relates to a matter directly involving a depart-. 
ment or agency which he is advising or to a matter in which 
that department or agency ia directly interested."' (8 173.) 


Later on,in the Schedule of Laws Repealed,the Act further provides 
that the authority of the Secretary of Defense, as it appears in 
section 393 of the National Security Act of 1947, as amended, is 
rescinded. In this connection, see 70A Stat. 1, pages 676 and 679. 


3. Thus, to the extent that section 405 of 50 U.S.C. A. (1963 
Supplement) identifies the Secretary of Defense as being authorized 
to employ consultants along with the Director of Office of Defense 
Mobilization, the Director of Central Intelligence and the Executive 
Secretary of the National Security Council, the wording of that pro- 
vision is wrong. For the correct version of section 405(a), the 
current version of section 393 of the National Security Act, as 
‘amended, may be found in section 495 of title 50, U.S.C. (1958 
edition), the introductory language of which reads as follows: 


"The Director of the Office of Civil and Defense Mobilization, 
the Director of Central Intelligence, and the National Security 
Council,acting through its Executive Secretary, are authorized 
to appoint. ..." : 


4. In view of the above, our previous advice regarding an 
amendment being made to the National Security Act tnust and is 
hereby reaffirmed. 


Assistant General Counsel 
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GGaC 63-3153 


29 ICT 1963 


Ges Geanben ron{ dose of 
. National Estimates 


SUBJECT: Deductibilty of Education Expenses 


l. This mernorandum is in response to your question 
regarding the possibility of deducting certain expenses Incurred 
by you in the puraulit of an educational program. Under Internal 
Revenue Regulation 1,162-5 expenditures made for a taxpayer's 
education are deductible if the education is undertaken primarily 
for the purpose of: , 


fa} maintaining or improving akills required by 
the taxpayer in his employment er other trade or business 
or 


(») meeting the express requirernents of a tax~ 
payer's employer for the requirements of applicable law 
or regulations, imposed as a condition to the retention 
by the taxpayer of hia galary, status, or employment. 


In terms of the regulation education {ncludes rosearch activities, 


2 Under the regulation it ls not neceasary that the 
education be required by an employer, Whether educational expenses 
are deductible is a matter toe be deterrmtned upon the vasis of all 
the facts of each case. The interpretation of the test under (a) 
above is not clear, Apparently the Revenue Service considers it 
necessary to show that tt ia "customary" for other established 
members of the taxpayer's business to undertake such education, 
The tax court, however, has held that It {9 not "absolutely 
neceasary that customariness be established, " and it places 25X1A 
‘emphasis upon the primary purpose of the education 
31 T.C. 1014). Im that case deduction was allowad for the 
purpose of maintaining and improving a as s skille in hls ; 
preteputen: et 
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3. All expenses including travel, meals, lodging, and 
tuition connected with the education may be deducted under the 
regulation, Should you decide that you are entitled to take a 
deduction for expenses tacurred in taking courses in 
{ recommend that you consult again with this Office before filling 
out and submitting the forms. In addition to your cover problems, 
there may be an additional difficulty in submitting adequate factual 


information to prove the reason for pursuing the educational 
program, 


_ Assistant General Counsel 
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OGC 63-3056(a) 7 a! 


&2 OCT 1963 
MEMORANDUM ror:fo ADP Machine Section 
3UBJECT: Dual Compensation and Dual Office-Holding 
Statutes , 


REFERENCE: ‘Memorandum for OGC from aes 
dtd 11 October 1963, re Violation of 
federal Statutes 


l. In referenced Seta | an Agency 


employee, gtated that he intends to enter on leave-without-pay 
status for a period of approximately six months during which 
time he will attend college on a full-time basis. As stated in 
reference, it is his intention to apply for a part-time job at the 
National Institute of Health. The National Institute of Health has 
informed him that his job will.be classified aa temporary and that 
the hours of his work will be uncertain. According to 

the project upon which he will be working at NIH is expected to 

be finished by January 1964. | : 


2, The dectston by the Comptroller General, dated 21 July 

1957, 37 Comp. Gen. 64, held that part-time employees are subject 

to the statute of 10 May 1916, 5 USC 53, which prohibita the 

availability of appropriations for payment to any pergon receiving 

more than one salary when the co:nbined amount exceeds $2,000 per 

annum. A part-time employee is defined tn this dectsion ag an 

employee who ts regularly ernployed on a prearranged schedule, 

whose hours or days of work are leas than the prescribed hours 

or days of work for full-time employees in the same class, The 

Comptroller General further stated in this opinion that the fact 

that an employee fs on leave-without-pay status while employed 

part time by another Government agency does not exempt him 

from the prohibition of the statute. In thls decisioa, however, it 

was further held that intermittent employees are not affected 

by the prohibition of this statute. Based on the information given 
25X1A by[ st tt would seem that his job would fall within the 


- 
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category of interrnittent employment and that the statute would 
not apply tn his cage, 


-3. The only other statute which would be applicable 
in this case would he the act of 31 July 1894, 5 USC 62, which 
refers to dual office, This act provides that; — 


Wo person who holds an office whose salary 
or annual compensation attached thereto which amounts 
to the sum of $2,590 shall be appointed to or hold any 
office to which compensation is attached unless 
specifically authorized thereto by law. 


It is a bit unclear as to whether or not this statute would apply in 

a case of this nature, One decision of the Comptrolle r General 
does state that part-time employment does not constitute the: 
holding of an office to which compensation Is attached within the 
rneaning of the above statute, 23 Comp. Gen. 900 (1944). However, 
I have been informed by GAO that this decision is nolonger __ 
considered as accurate on thig point. -In a later case, 36 Comp, 
Gen 655 (1957), it was held that an employee appointed to a 
temporary position, paid at an hourly rate for services rendered, 
and employed on an irregular hourly schedule cannot be regarded 
as holding an office within the dual office-holding prohibition tn 

5 USC 62, It would seem that(7 __] case would be directly 


in point with this decision and that therefore the statute would not 
apply. 


4. It would scem that neither statute would apply in 
this case. However, due to the very nature of this case and the 
Statutes themselves, this opinion-can only be advisory in nature, 
It is our sugseation that should contact this Office 
once again when he is actually hired by NIH and a more factual 
determination can be made as to whether or not a statute is 
violated, If itis then determined that a statute is in fact 


— 2BX1A . 
violated due ta the classification of his job by NIH, [7 


could then separate from the Agency. Along this line, it is 
also suggested that contact the Office of Personnel 
regarding his rehiring in the future if it becomes necessary for 
him to separate, 
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MEMORANDUM FOR: OGC 


SUBJECT: z Outside Work Bec CIA Lawyers 


1. I believe it desirable to prescribe some general guide- 
lines for CIA lawyers, including CIA employees who are lawyers but 
are not members of this Office, in connection with outside legal work. 


2. It is iaate that Government employees may not utilize 
Government time to engage in outside work. Also, the legal require- 
ments concerning conflicts of interest, as well as such requirements 
on members of the Bar, directly govern and limit the outside work 
which Government lawyers may engage in. The Department of Justice 
takes the position that because there are so many opportunities for 
embarrassing the Government or a particular agency, any private 
work by a lawyer working for the Federal Government should be approved 
by a General Counsel or other high official. Also, the very close and 
cooperative relationships which this Office has with IRS, INS and the 
Department of Justice raise special consideration concerning outside 
work by CIA lawyers. 


3.. In view of these factors, no private work in areas handled 
by the agencies named above should be undertaken by lawyers 
who work for CIA. In any other area, work should not be undertaken 
without prior epprever of the General Counsel or the Deputy General 
Counsel. 


LAW RENCE R. HOUSTON 
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OGC 63-3377a 


“1.9 NOV 1963 


MEMORANDUM FOR: Chief, Contract Personnel Division, 
Office of Personnel 


1. You have requested our advice eee eT 


requeat that his consultant contract be revised to conform to his 
employer's policy regarding disclosure and ownership of patents. 


2, As we understand the situation, by contract ‘effective 
6 September 1963, [kas engaged as a member of the DCI's 
Scientific Advisory Board for a fee of $50.90 per day but, asa 
University employee, he is obligated to include in outside consultant 
arrangements a provision to the effect that the University has prior | 
rights to any inventions conceived or developed by him during the 
period of his University employment. 


3. The DCI's Scientific Advisory poara[ | of 16 July 
1963) was established to advise the Director on the a equacy of the 
Agency's research and development effort and to recommend changes 


in the prograra and organization as might be necessary to fulfill 
the Agency mission. 


4, Generally speaking, in the absence of an expres@ or 
implied agreement, an employer does not have exclusive rights 
to the inventions of his e:nployee even though it can be found that the - 
inventive power was incited by «nowledge necessarily derived from / 
his employment. And, in this respect, the rule for Governinent / 
employees does not differ from that applicable to employees in 
private industry. Keeping in mind the purposes for which the Board 
was established, it is our opinion that the Agency would not have 
an interest in inventions [___] might conceive during the period 
of his Board membership. However, to the extent that his concern 
inight be allayed by having his Agency contract reflect this situation, 
we suggest that it be modified to include a provision somewhat as 
follows: 


-— SEORE 
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‘It is understood and agreed that your obligations 
to the United States Government under the terms of 
thig contract are subordinate to your obligations to the 
University of California under your patent agreement 
dated a 


Ve hasten to add that while we would have no objection to aaa 
present contract containing a patent clause similar to that as sug- 
gested by the University, we believe our suggestion would accom- 
plish the desired result with less wording. 


§, In reaching the conclusion outlined above, we have noted 
that the Agency contract specifically provides that ——ar| legal 
status is that of an independent contractor. Vhile, ina technical 
sense that status could be considered as foreclosing the question . 
of Agency patent interest, we have elected to consider the relation- 
ship between the parties as being that of employer-employee for 
purposes of this question. - . 


/ 


Assistant General Counsel 
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MEMORANDUM FOR: FE/BF 


avrentions = (hd 


SUBJECT: Removal of Rug Incident to Shipping of 
< HHE 


l. Thie Cffice has withheld concurrence on the dispatch 
referenced above in view of sik That regulation 
includes among allowable shipping expenses, those items of _ 
expense "necessarily incurred in connection with the ahipment 
of ‘effects." 


. 


2. On the basis of the limited facts available to this 
Office, it would seem that removal of a rug is a necessary expense 
within the raeaning of this regulation. The determination of 
whether the expense is in connection with shipment is one for 
administrative determination. The papers in connection with 
this case are accordingly returned herewith. 


Office of Gereral Counsel 
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MEMORANDUM FOR THE RECORD 


SUBJECT: Overtime Pay 


1. According to Mr. Mills, Overtime Section of the Civil . 
Service Commission, the Central Intelligence Agency is exempt — i 
from the provisions of Civil Service regulations relating to over- ; Le 
time (See Civil Service Regulation 550. 101b(3) ).. According to 
Mr. Mills, this exemption also means that the Civil Service 
Commission believes that CIA is exempt from the Federal Employees 
Pay Act of 1945 and specifically its overtime provisions. 


2. Mr. Mills said there was no question that the intent ree | | 
of Congress in passing the overtime provision of the Federal 

Employees Pay Act of 1945 was that Federal employees should 

be paid for overtime work performed where it had been clear 

that the agency expected the employce to work overtime to perform ee : 
his tasks. I understood from Mr. Mills that in these cases the ae eee 
form of agency approval is relatively unimportant. 


OGC:MCMilana (9 Dec 63} 
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ll December 1963 


MEMORANDUM FOR: Mr. Houston 


SUBJECT: Suggestion 


l. At present, much of the Agency's legal work appears 
to be done by outside counsel. The merits of such a system, as 
well as its necessity, are obvious. However, it would scem 
logical that a good deal of this work could be performed centrally. 
This is especially true of the preparation of contracts, drafting 
of corporate papera, examination of leases and other items. It 
seems possible that this could be done without an increase in 
persomel at OGC. An attorney here costs the Ayency from 
$3.50 to $12.00 per hour.on the average. Cutside counsel is 
considerably more expensive. 


2. I suggest that a study of costa and activities by out- 
side attorneys be commenced to detersiine whether or not sub- 
stantial savings can be made without injury to efficiency. I 

_ believe that such activity would be in support of the recent 
. Preagidential policy of economy. 


3. Secondly, I suggest that an inventory of all Agency 
legal assets be commenced in order to save money in the 
recruiting and clearing of attorneyg. At present, the Office 
of Contacts, DODS, and possibly other Agency components 
maintain contacts with attorneys. Many of these contacts 
axe not for the purpose of securing legal service. However, 
if lawyers with existing clearances can be used for legal support 
without endangering their operational usefulness, the savings 
to the Agency could be considerable. Lastly, an inventory of 
le gal assets would create a central point at which projects — 
and work could be allocated go that a compromise of one project 
would not endanger others. 


USN 
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4. Therefore, a list of all loyal assets and an effort to 
centralize legal work raight result in considerable savings. In 
any event, a study and inventory would coat the Agency little 
or nothing. 


OMfiew of General Counsel 
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withdrawal by their own check, Receipts thus become. available 
for new expenditures without dependence on annual Congressional 
appropriations, 


3. In order to bring Government corporations under the 
financial control of Congress and thus provide for annual scrutiny 
of their operations, the Government Corporation Control Act was 
enacted in 1945, This Act initiated systematic auditing, accounting 
and reporting procedures for all Government corporations, In — 
addition, the Act directs that Government corporations can be 
created only by specific Congressional legislation and may no 
longer be established by the executive branch under some general 
Congressional grant of power, General provisions also require 
that banking or checking accounts normally are to be kept with the 
Treasurer of the United States or other agents of the United. States, 
This SCAMERCTOCHE however, may be waived and does not apply to. 
_ amounts under a $50,000 ceiling in any one bank for temporary 
periods, The Act also requires, in absence of waiver, Secretary 
of the Treasury approval for purchase or sale by such corporations, 
of any direct or guaranteed obligations of the United States of 
amounts in excess of $100,000, Since 1947 Congressional 
Appropriation Committees have also limited the annual administrative 
expenses of Government corporations. According to some authorities, - 
the effectiveness of this limitation is questionable since the Act 
provides that Congressional action on budget control must not, in — 
any way, restrict the corporation's activities, Also, while the 
Government corporation is subject to this control, it is not 
dependent for its existence on annual appropriations due to the 
authority to use receipts, set up permanent revolving funds or 
borrow money from the Treasury, While the Act has divested 
the corporations of some of their autonomy, it does not basically 
interfere with the scope of their activities Or alter sd basic 
freedom of these entities. 


4, This Office has consistently held that the provisions of 
the Government Corporation Control Act do not apply to Agenc 


We stated that 
as lar as the activities of our proprietary companies are concerned 
we find nothing illegal in fiscal procedures that otherwise would 

be normal for a private corporation generally similar to such 
business proprietaries. This opinion also stated that income of 
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OGC 63-3651 il | 


MEMORANDUM FOR THE RECORD eS : ; 


SUBJECT: (shee tianaverant Reporting and Disclosure Act 
of 1959, a Stat. 519, 29 USCA 431 — 


1. This memorandum discusses several questions raised by 
the Act, subject as above (LMRDA). The questions discussed relate | Hy 
to whether LIZRDA applies to CLA sponsored labor activitles, and, 
what problems of cover and funding are raised thereby. The paper 
closes with some esagentedt actions to improve cover. <4 : i! 


2. Since 1960 the Act has required the filing: of extensive 
reports on behalf of all labor organizations and their officers. Several 
_ questions arise in deterraining whether CIA subsidized organisations 
are covered by LMRDA. PCRS questions are dealt with as follows. — (Hl 


3. Are CIA subsidized unions and affiliates thereof within the | oH 
legislative jurisdiction of the Act? To the extent that these organiza- il 
tions have connections with or presence in the United States, the answer 
is yes. Affillation with an American union or an office ae the United : ‘ 
States meets these requirements. 


4. Are the CIA subsidized unions engaged in an industry 
_ affecting commerce as required by LMRDA? Yea. Section 343) of 
the Act provides as follows: 


A ee organization shall be deemed to be engaged in an oli 
industry affecting commerce if it ~— 6. Geral 


(l}) is the certified representative of employces : 
under the provisions of the National Labor Relations Act, . 
as arvnended, or the Railway Labor Act, as amended; or 


(2) although not certified, is a national or international 
labor organization or a local labor organization recognized or 
acting as the representative of employees of an employer 
or employers engaged in an industry affecting commerce; or 


| gern | 
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subsidiary body which is representing or actively seeking 
to represent ernployees of employers within the meaning 


| : : 

(3) has chartered a local labor organization or , | 

| 

of paragraph (1) or (2); or — 


— Se 


{4) has been chartered by a labor organization repre- 
senting or actively seeking to represent employees within | 

' the meaning of paragraph (1) or (2) as the local or subordi- 
nate body through which such employees may enjoy member- | 
ship or become affiliated with such labor organization; or . | 


(5) is a conference, general committee, joint or. | 
system board, or joint council, subordinate to a national il 
or international labor organization, which includes a labor 
organization engaged in an industry affecting commerce 
within the meaning of any of the preceding paragraphs of this 
subsection, other than a State or local central body. “3 at l 


‘Yn addition, Section 3(c) provides that an "industry affecting commerce 
raeans any activity. . . in coramerce or in which a labor dispute would 
hinder. . . commerce... .'" ‘Commerce' is defined as trade, . 
traffic, transportation, transmission or communication among the 
several states or between any state and any place outside thereof 
(Section 3(a) ). Thus most, if not all, CLA subsidized labor affiliations __ a 
are covered by the Act either by virtue of Section 3(j) or other language. it 


5. Are international affiliations of labor unions “labor i 
organizations" within the rieaning of the Act? Here the answer is a i 
qualified yes. A labor organization is defined by Section 3(i) as , i 
follows: i 


‘Labor organization’ means a labor organization engaged in i 
an industry affecting commerce and includes any organization of - bt 
any kind, any agency, or employee representation committee, group, 
association, or plan so engaged in which employees participate and vi 
which exists for the purpose, in whole or in part, of dealing with 
employers concerning grievances, labor disputes, wages, rates of ilk 
pay, hours, or other terms on conditions of ernployment, and : itt 
any conference, general coramittee, joint or system board, or iy 
joint council so engaged which ie eubordinate to a national or i 
international labor organization, other than a State or local Hh 
central body. i 
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The AFL-CIO regards itself as subject to LMRDA. In 1951, the AFL 
wag found to be a labor organization under an act witha very similar 
definition (NLRB v. Westex Boot, 190 F. 2d. 12). 


6. Will the United States Government interest exempt CIA sub- 
sidized unions from the operation of the Act? This question can only 
be answered authoritively by the Secretary of Labor. It is suggested 
that the answer will depend upon the amount of Government control 
in each case. In any event, the principles of good cover dictate that 
CLA sponsored unions and affiliations comply with LMRDA. 


SSS 


7. \hat disclosures are required by the Act? These disclosures 
are set forth in detail by Sections 201, 202, and 203, set forth in attach- 
ment A. In addition, Section 205 makes most of the information a 
rnatter of public record. The details of these disclosures are set forth 
in Chapter IV of 29 CFR, in particular part 451. Disclosures are so 
extensive that the Internal Revenue Service accepts a statement filed 
under the Act in Heu of disclosures under thelr own law. . 


8. What are the funding consequences for CIA? The consequences 
will vary from case to case. But in general, it will be impossible to cover 
funding by claiming that an international affiliation receives contributions | HL 
from American labor unions. A check of public records will disclose oi 
the union made no donation to the International. It will also disclose 
the unusual circumstances that the affiliation has not filed a disclosure 
report. It is therefore necessary to make arrangements with the 
Department of Labor to allow filing of cover reports under the subject 
act. - ; 


9.. Therefore, it is recommended that (1) a thorough review of 
labor projects be commenced with this Cffice to determine in what 
cases the Act will apply, and what remedies are available or needed 
in each individual case; and (2) a high level approach be made to the 
Department of Labor in order to obtain their cooperation in resolving 
the cover problems presented. 
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MEMORANDUM FOR THER ECORD 


SUBJECT: Overtime Pay 


1, The Court of Claims decision in the case of Byrnes 
v. United States (15 November 1962, Case No, 496-59) again 
focused attention on the question of overtime payments to 
Federal employees. According to the Court, under the Federal. 
Employees Act of 1945, as amended, Federal employees are 
entitled to overtime pay or compensatory time off for work in 
excess of forty hours a week if that time is officially ordered or 
‘approved, The Court concluded that formal specific approval for 
the overtime work performed is not necessary if the performance 
‘of the overtime is induced by the Government, The inducement 
must be more than a “tacit expectation" that the work is to be done, 


2. The provisions of the Federal Employees Pay Act of 
1945, as amended, apply to all Federal employees except those 
specifically listed in the legislation as exempted. According to 
Civil Service Regulation 550, 101b(8), the officers of the Central 
Intelligence Agency are exempted from the provisions of the 
Civil Service regulationa pertaining to overtime. According to 
an appropriate office of the Civil Service Commission, by 
implication, this regulatory exemption means that the Civil 
Service Commission has concluded that. CIA does not come under 
the provisions of the Federal Employees Act of 1945, as amended, 
According to an opinion of the Office of General Counsel (6 Jan 55), 
however, the Central Intelligence Agency is subject to the overtime 
provisions of the Federal Employees Pay Act of 1945, as amended, 
apparently based on the 1945 Act's application to all Federal 
employees with Central Intelligence Agency employees not 
specifically exempted, Obviously it could be argued that officers 
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OaC 63-3740 


23 DEC 1963 


MEMORANDUM FOR: Chief, Technical Division, Cffice of Security 


SUBJECT: . Right to Search Government Employee's Desk 


1. This is in answer to your recent inquiry regarding the _ 
authority for the report in the 19 November 1963 Washington Post 
article of a holding that a person's desk in a Government office 
is entitled to privacy. The article is on a ruling by General 
Sessions Judge Harry L. Walker in U.S. v. Madison that evidence 
obtained by the "bugging" of a telephone booth is inadmisaible. 


_ 2. In support of his ruling, Judge Yalker does cite in 
his opinion a case holding as reported in the Fost article. The 
case is U.S. v. Blok, 188 ©. 2d 1019 (1951). There the D.C, 
police arrested defendant without a warrant on suspicion of a 
petty larceny and they proceeded to search, without a warrant, 
a desk assigned to her exclusive use in a Governmient office where 
she was employed.. She did not voluntarily consent to the search 
although hez official superior did. 


3. The court quoted Me Donald v. U.S., 335 U. S. 453: 
"Where, as here, officers are not responding ‘to an emergency, 
there must be corupelling reasons ta justify absence of a search 
warrant... .'' Her official superior might reasonably have | 
searched the desk for official property needed for official use. 
However, in the absence of a valid regulation to.the contrary, the 
defendant was entitled to, and did, keep private property of a 
pereonal sort in her desk. Her superiors could not reasonably search 
the desk for Her purse-orcanything else which did not belong to the 
Government and had no connection with. the work she did in the office. 


fr Oper 


Dee ie “4. Thesourt, therefore, held thac the search of defendant's 

desk by the police violated her right of privacy under the Fourth 

cereaacead ‘@nd that the seized evidence should have been suppressed. 
phe Es Peart 
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